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PROBLEMS IN THE CURRENT EMPLOYMENT 
VERIFICATION AND WORKSITE ENFORCE- 
MENT SYSTEM 


TUESDAY, APRIL 24, 2007 

House of Representatives, 

Subcommittee on Immigration, Citizenship, 

Refugees, Border Security, and International Law 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 11:04 a.m., in 
Room 2226, Rayburn House Office Building, the Honorable Zoe 
Lofgren (Chairwoman of the Subcommittee) presiding. 

Present: Representatives Lofgren, Berman, Jackson Lee, 
Delahunt, Sanchez, Conyers, King, Gallegly, and Gohmert. 

Staff present: Ur Mendoza Jaddou, Chief Counsel; J. Traci Hong, 
Majority Counsel; Benjamin Staub, Professional Staff Member; and 
George Fishman, Minority Counsel. 

Ms. Lofgren. This hearing of the Subcommittee on Immigration, 
Citizenship, Refugees, Border Security, and International Law will 
come to order. 

I would like to welcome the Immigration Subcommittee Mem- 
bers, our witnesses, and members of the public who are here today 
at the Subcommittee’s fourth hearing on comprehensive immigra- 
tion reform issues. 

At our first hearing at Ellis Island in the shadows of the Statue 
of Liberty and in the Great Hall where 12 million immigrants were 
processed in a controlled, orderly and fair manner, we heard from 
witnesses who explained why our Nation needs comprehensive im- 
migration reform. 

Our border patrol chief, David Aguilar, said we need comprehen- 
sive immigration reform to secure our borders. Demographer 
Dowell Myers said comprehensive immigration reform is critical to 
prepare for the declining birthrates and aging population. Econo- 
mist Dan Siciliano explained that immigration is good for the econ- 
omy, good for jobs, and a critical part of our Nation’s prosperity. 
Historian Daniel Tichenor told us that each new wave of immi- 
grants has been scorned by critics only later to be among our most 
accomplished and loyal citizens. 

At our second and third hearings last week, we learned about the 
shortfalls of the 1986 and 1996 immigration legislation to ensure 
that we do not repeat the mistakes made in those last two reforms 
of immigration law. 


( 1 ) 
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One theme that arose in both hearings is the inability of the cur- 
rent paper and electronic systems to accurately verify the immigra- 
tion status and employment eligibility of workers in the United 
States. 

Since one of the main reasons for undocumented immigration is 
the lure of jobs in the United States, it is imperative that com- 
prehensive immigration reform include an employment verification 
system that prevents employment of unauthorized immigrants. 

We will learn today that the employment verification systems 
created in 1986 and 1996 fail to meet that goal. 

In our second hearing on unemployment verification, currently 
scheduled on Thursday, we will look for some of the potential solu- 
tions that will help end illegal immigration. 

Employment verification is the one component of comprehensive 
immigration reform that will affect all workers in the United 
States, including U.S. citizens, lawful permanent residents, and 
others legally authorized to work in the United States. 

Thus it is imperative that Congress ensure that any employment 
eligibility verification system enacted as part of comprehensive im- 
migration reform is designed and implemented properly. 

I look forward to hearing from our witnesses today, who will each 
provide an explanation of the problems of our current employment 
verification system, each from their own perspective, including the 
perspective of employers who attempted to follow the law but still 
got caught up in an enforcement action by Immigration Customs 
and Enforcement. 

With these problems identified, we can move to our next hearing 
to exam proposed solutions for an employment verification system 
in comprehensive immigration reform. 

[The prepared statement of Ms. Lofgren follows:] 

Prepared Statement of the Honorable Zoe Lofgren, a Representative in 

Congress from the State of California, and Chairwoman, Subcommittee on 

Immigration, Citizenship, Refugees, Border Security, and International 

Law 

I would like to welcome the Immigration Subcommittee Members, our witnesses, 
and members of the public that are here today for the Subcommittee’s fourth hear- 
ing on comprehensive immigration reform. 

In our first hearing at Ellis Island, in the shadow of the Statue of Liberty and 
in the Great Hall where 12 million immigrants were processed in a controlled, or- 
derly, and fair manner, we heard from witnesses who explained why our nation 
needs comprehensive immigration reform. 

• Our Border Patrol Chief, David Aguilar, said we need comprehensive immigra- 
tion reform to secure our borders. 

• Demographer Dowell Myers said comprehensive immigration reform is critical 
to prepare for a declining birth rate and aging population. 

• Economist Dan Siciliano explained that immigration is good for the economy, 
good for jobs, and a critical part of our nation’s prosperity. 

• Historian Daniel Tichenor told us that each new wave of immigrants has been 
scorned by critics only later to be among our most accomplished and loyal citi- 
zens. 

In our second and third hearings last week, we learned about the shortfalls of 
1986 and 1996 immigration legislation to ensure that we do not repeat the mistakes 
made in those last two reforms of immigration law. One theme that arose in both 
hearings was the inability of the current paper and electronic systems to accurately 
verify the immigration status and employment eligibility of workers in the U.S. 

Since one of the main reasons for undocumented immigration is the lure of jobs 
in the U.S., it is imperative that comprehensive immigration reform include an em- 
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ployment verification system that prevents employment of unauthorized immi- 
grants. We will learn today that the employment verification systems created in 
1986 and 1996 fail to meet that goal. In our second hearing on employment 
verification on Thursday, we will explore some of the potential solutions that will 
help end illegal immigration. 

Employment verification is the one component of comprehensive immigration re- 
form that will affect all workers in the U.S., including U.S. citizens, lawful perma- 
nent residents, and others legally authorized to work in the U.S. Thus, it is impera- 
tive that Congress ensure that any employment eligibility verification system en- 
acted as a part of comprehensive immigration reform is designed and implemented 
properly. 

I look forward to hearing from our witnesses today who will each provide an ex- 
planation of the problems of our current employment verification system, each from 
their own perspective, including the perspective of an employer who attempted to 
follow the law but still got caught up in an enforcement action by Immigration Cus- 
toms and Enforcement. 

With these problems identified, we can then move to our next hearing to examine 
proposed solutions for an employment verification system in comprehensive immi- 
gration reform. 

Ms. Lofgren. I would now recognize our distinguished Ranking 
minority Member, Mr. Steve King, for his opening statement. 

Mr. &NG. Thank you. Madam Chair, and thank you for holding 
this hearing. 

In the Immigration Reform and Control Act, known as IRCA, in 
1986, Congress tried to end the job magnet that drew illegal aliens 
to the United States by making it unlawful to knowingly hire ille- 
gal aliens and by requiring employers to check the documents of 
new employees. 

In the mid-1990’s, failure of the Federal Government to enforce 
employer sanctions that were set out in IRCA and the failure of the 
Employment Eligibility Verification provisions in IRCA to help 
curb the illegal employment of aliens — all those failures led to calls 
for a better way to ensure that employers hire only citizens and 
aliens eligible to work in the United States. 

In 1996, the Illegal Immigration Reform and Immigration Re- 
sponsibility Act answered those calls by establishing the Basic Pilot 
Employment Eligibility and Verification Program. That Basic Pilot 
program allows employers to check workers’ Social Security and 
Alien Identification Numbers against Social Security Administra- 
tion and DHS workers in order to ensure that new hires are genu- 
inely eligible to work. 

The program is voluntary for employers in all 50 States and is 
now used by over 15,500 employers, one of whom will be before us 
today. 

When using the Basic Pilot program, an employer has 3 days 
from the time they hire an employee to contact the Federal Govern- 
ment by Internet to determine the validity of the employee’s Social 
Security Number or Alien Identification Number. The numbers are 
checked against Social Security Administration’s database and 
DHS database. 

Within 3 days, the employer will receive a confirmation that the 
employee is eligible to work or a tentative non-confirmation indi- 
cating that the work eligibility of the employee cannot be validated. 

Once a tentative non-confirmation is received, the employee can 
request secondary verification and contact DHS or SSA to deter- 
mine how government records differ from the information sub- 
mitted by the employee. 
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DHS has another 10 days in which to further investigate the dis- 
crepancy, after which the employer will receive a confirmation or 
a denial of work eligibility number. If the employer receives a final 
non-confirmation, they can then fire the employee. 

The Basic Pilot program has been remarkably successful. A study 
found that an overwhelming majority of employers participating 
found the Basic Pilot program to be an effective and reliable tool 
for employment verification. In fact, according to a recent National 
Federation of Independent Business survey of its members, 76 per- 
cent said use of a phone or Internet employment verification sys- 
tem would be a minimal burden or not a burden at all. 

Last Congress, this House passed legislation that would have 
made it mandatory. The Basic Pilot is not perfect. In fact, a recent 
high-profile case highlights that a business’s use of Basic Pilot does 
not ensure that it is not hiring illegal immigrants because the pro- 
gram is vulnerable to identity theft. 

Swift & Company, whose representative, Mr. Shandley, will be 
testifying at this hearing, has participated in the Basic Pilot pro- 
gram since 1997. However, last December exactly 1,282 of its em- 
ployees were arrested by the Immigration and Customs Enforce- 
ment during a worksite enforcement action. ICE suspected a pat- 
tern of identity theft and conducted the enforcement action. Many 
of the Social Security numbers submitted by Swift employees were 
genuine but had been stolen or purchased and were being used ille- 
gally. 

So, there is no doubt that Basic Pilot needs some tools to deal 
with identity theft. DHS needs to have access to Social Security 
Administration data so that it can investigate situations in which 
a single Social Security number was submitted more than once for 
the same employer but where a number was submitted by multiple 
employers in a manner that suggested fraud. 

The vast majority of American businesses want to hire legal 
workers. And most would like a quick and easy system to verify 
employee work eligibility. The Basic Pilot program holds out the 
promise that it can meet these goals. 

I look forward to the testimony and hope we can minimize the 
burden and still provide for a more effective Basic Pilot program. 

Madam Chair, I thank you, and I yield back the balance of my 
time. 

Ms. Lofgren. Thank you. 

Mr. King, Mr. Conyers will join us later and will be able to give 
us his opening statement at that time. I don’t know if Mr. Smith 
is expected, but we would extend the same courtesy to him. 

We have two panels today. The first panel is by himself 

And I would ask that other Members submit their statement for 
the record so that I can introduce Deputy Director of U.S. Citizen- 
ship and Immigration Services Jonathon Scharfen. 

[The prepared statement of Ms. Jackson Lee follows:] 

Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 

IN Congress from the State of Texas, and Member, Subcommittee on Immi- 
gration, Citizenship, Refugees, Border Security, and International Law 

Today marks the third hearing in a series of hearings dealing with comprehensive 
immigration reform. This subcommittee previously dealt with the shortfalls of the 
1986 and 1996 immigration reforms, and a consistent theme throughout both hear- 
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ings was the difficulty that employers encountered when they attempted to verify 
that potential foreign employees have work authorization. Making a mistake could 
subject an employer to fines or more serious sanctions for employing a foreign work- 
er who does not have work authorization. Some employers avoid that risk by simply 
refusing to hire foreign-looking employees. Therefore, as Members of the 110th Con- 
gress we must ensure that we find practical solutions to fixing the employment eli- 
gibility verification system. 


HISTORY 

In 1986 Congress passed the Immigration Reform and Control Act of 1986 (IRCA). 
Congress’ intent was to create a system that could verify the employment eligibility 
of potential foreign workers, and impose sanctions on employers from knowingly 
hire workers who do not have employment authorization, that were not authorized. 
IRCA established the 1-9 Form employment eligibility verification system. Under 
this system a potential foreign employee has to present valid documentation to es- 
tablish his identity and his authorization to work in the United States, such as a 
U.S. passport, permanent resident card, driver’s license, or Social Security card. 

However, with any system relying on documents the potential for fraud was great, 
and this became evident in the years after the legislation was enacted. The preva- 
lence of fraudulent documents, either counterfeit or real but used fraudulently, 
makes it difficult for employers to determine who has legal authorization to work 
in the United States. Also, employers have to be mindful against discrimination dur- 
ing the verification process. In addition, the executive branch has not made a sus- 
tained, determined effort to enforce employer sanctions. 

BASIC PILOT PROGRAM 

In reaction to an ongoing problem with the employment of undocumented workers 
that was only exasperated by the shortcomings of IRCA, Congress created the Basic 
Pilot Program (BPP). The BPP involves verification checks of the Social Security Ad- 
ministration (SSA) and Department of Homeland Security (DHS) databases, using 
an automated system to verify the employment authorization of all newly hired em- 
ployees. Participation in this program has been voluntary, and free to participating 
employers. The intent of the BPP was to remove the guesswork from document re- 
view during the 1-9 process; allow participating employers to confirm employment 
eligibility of all newly hired employees; improve the accuracy of wage and tax re- 
porting; protect jobs for authorized United States workers. The program has been 
available to all employers in the States of California, Florida, Illinois, New York, 
and Texas since November 1997 and to employers in Nebraska since March 1999. 
The program originally expired in November 2001, but was extended to November 
2008 thru the Basic Pilot Program Extension and Expansion Act of 2003. 

The Pilot Program has had numerous problems ranging from inaccurate and out- 
dated information in the DHS and SSA databases, misuse of the program by em- 
ployers, and a lack of adequate privacy protections. In 2002, the Government Ac- 
countability Office (GAO) issued a report stating, “existing weaknesses in the pro- 
gram, such as the inability of the program to detect identity fraud, delays in enter- 
ing data into DHS databases, and some employer noncompliance with pilot program 
requirements, could become 

more significant and additional resources could be needed if employer participa- 
tion in the program greatly increased or was made mandatory.” 

Therefore, as we move forward in this immigration debate, we need to adhere to 
practicality. We can not allow emotion, and our ambition to cater to all of the inter- 
ested parties to cloud our view. Comprehensive immigration reform must include a 
viable employer sanctions system in addition to creating an opportunity for undocu- 
mented workers to earn legal status, and securing our borders. In the end, this de- 
bate is really about the American worker and the American family, and what we 
are doing to protect them, because when we protect the American worker from wage 
and workplace exploitation we protect everyone in pursuit of the American dream. 

Ms. Lofgren. Prior to assuming his post at USCIS, Mr. Scharfen 
served for 25 years in the U.S. Marine Corps, retiring in 2003 at 
the rank of colonel. Mr. Scharfen is no stranger to the House of 
Representatives, however, where he served as both Chief Counsel 
and Deputy Staff Director for the House International Relations 
Committee following his military service. 
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Mr. Scharfen received his bachelor’s degree from the University 
of Virginia, his JD from the University of Notre Dame, and his 
LLM from the University of San Diego. 

Mr. Scharfen, your written statement will be made part of the 
record in its entirety, so I would ask that you now summarize your 
testimony in 5 minutes or less. 

And to help you stay within the time, there is a timing light at 
your table. When 1 minute remains, the light will switch from 
green to yellow, and then to red when the 5 minutes are up. 

And I would let all the Members who are present know that our 
mikes are live at all times. 

Mr. Scharfen, if you would begin. 

TESTIMONY OF JONATHAN R. SCHARFEN, DEPUTY DIRECTOR, 

UNITED STATES CITIZENSHIP AND IMMIGRATION SERVICES, 

DEPARTMENT OF HOMELAND SECURITY 

Mr. Scharfen. Thank you very much, ma’am. I am grateful for 
this opportunity to appear before the Subcommittee to discuss the 
Employment Eligibility Verification program administered by 
United States Citizenship and Immigration Services, USCIS. 

Previously known as the Basic Pilot program, this unique pro- 
gram provides employment eligibility information on newly hired 
employees to more than 16,000 participating American employers. 

Any company anywhere in America can try the Employment Eli- 
gibility Verification System, EEVS, and use it for free over an easy- 
to-use government web site. EEVS is a valuable tool that helps em- 
ployers comply with immigration law while also strengthening 
worksite enforcement. 

This year, the program is growing by over 1,000 employers every 
month. We project that the EEVS system will verify over 3 million 
new hires this fiscal year at more than 71,000 worksites. 

Chairwoman Lofgren, California has 2,104 participating employ- 
ers in this program, representing over 12,000 sites. 

In the state of Iowa, Ranking Member King, there are 148 par- 
ticipating employers, representing 659 sites. 

For fiscal year 2007, USCIS received $114 million from Congress 
for the expansion and improvement of EEVS to better support an 
increasing amount of employers. Appropriations have been used to 
test the photo screening tool, incorporate additional data sources to 
deter fraud and cases of identity theft and streamline the employer 
enrollment process by making it completely electronic. 

USCIS is improving the program in many other ways, including 
updating training materials, creating more user-friendly web 
pages, providing better customer support and exploring additional 
query access methods that could be used by employers that do not 
have Web access. We are also continuing to conduct independent 
evaluations to provide additional input for improving the program. 

An accurate and secure Employment Eligibility Verification pro- 
gram is a critical component of efforts to improve worksite enforce- 
ment. Better worksite enforcement is a key component of any pro- 
posal to create a Temporary Worker Program. The success of the 
TWP will be essential to reducing the pressure on our border. 

A secure border will allow us to free up much needed resources, 
enforce our laws and protect our homeland against foreign threat. 
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It is all connected. Each link in this chain is critical to its overall 
integrity and our Nation’s homeland security. 

The ultimate success of a future electronic eligibility verification 
program will rely on public-private cooperation and active employer 
participation in government partnerships to secure our workforce. 
Our work is critically important to the future of our Nation and di- 
rectly impacts national security, our economy and individual lives. 
We all share in the responsibility to make our Nation greater. 

I look forward to working with you to advance our mutual inter- 
ests and assist those who come here seeking freedom, prosperity 
and hope for a better future. 

Thank you, and I look forward to answering your questions. 

But at this time. Chairwoman, I would like to ask permission to 
have Ms. Gerri Ratliff, who is the Director of our Verification Divi- 
sion, join me at the table here, so she can do a quick demonstration 
on the EEVS system. 

Ms. Lofgren. Without objection. 

Ms. Ratliff. Good morning. 

This is the employer’s homepage for the Basic Pilot. When an 
employer is ready to perform a query on a new hire, they go to this 
screen and input information from the Form 1-9. So you can see it 
is basic information, very simple: name, date of birth, SSN, citizen- 
ship status. 

You can see here in the middle of the screen, where it says “em- 
ployment authorized" — or you may not be able to see. In the middle 
of the screen, it says “employment authorized,” and this happens 
92 percent of the time for queries. The employer then is essentially 
done with the verification. 

In the percentage of cases, about 7 percent, where there is a mis- 
match, the employer gets a screen like this that will indicate the 
type of mismatch. 

Our latest functionality that we wanted to show you today is a 
pilot with about 40 employers called the photo screening tool. This 
is a query by card number. It is a query for new hires who are non- 
citizens showing a green card or employment authorization docu- 
ment for Form 1-9 purposes, and we are querying by that card 
number to display on the screen the photo that we, USCIS, put on 
that card. 

If the photo does not match the photo on the document the em- 
ployee showed the employer 100 percent, then the card has been 
either photo substituted or is completely a fraudulent card. And 
this pilot has already detected one case of fraud in about 300 que- 
ries that have been run, and that employee did not contest that it 
was a fraudulent document. 

The information is also verified against our databases in addition 
to showing the photo that should be on the screen. 

Thank you very much. 

Ms. Lofgren. I should note for those whose vision is not good 
enough to see the writing on that screen, that we do have the 
PowerPoint attached to the testimony of the witness for our review. 

Thank you very much for your testimony. 

[The prepared statement of Mr. Scharfen follows:] 
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I. Introduction 

I am grateful for this opportunity before the Subcommittee to discuss the Employment 
Eligibility Verification (EEV) Program administered by United States Citizenship and 
Immigration Services (USCIS). Previously known as the Basic Pilot Program, this 
unique program provides employment eligibility information on newly hired employees 
to more than 16,000 participating American employers. 

Any company anywhere in America can try the Employment Eligibility Verification 
System (EEVS) and use it for free over an easy-to-use government website. Currently, 
over 92% of queries from employers receive an instantaneous employment authorized 
response within three seconds. EEVS is a valuable tool that helps employers comply 
with immigration law while also strengthening worksite enforcement. In FY 2007, 
USCIS has been making progress to further improve and expand the program. 

In his speech at the U.S. -Mexico border in Yuma, Arizona, President Bush laid out five 
elements of a comprehensive immigration policy. One of these elements is the need to 
hold employers accountable for the workers they hire. The President emphasized that an 
accurate and secure Employment Eligibility Verification Program is a critical component 
of efforts to comprehensively reform our immigration laws. Today, USCIS is actively 
taking steps to improve the overall performance of the system, add new capabilities, and 
continuing to simplify the process for employers. 

II. The Current Employment Eligibility Verification Program 

USCIS received $114 million in FY2007 for the expansion and improvement of EEVS to 
better support an increasing amount of employers who are choosing to electronically 
verify the employment eligibility of workers. 

In FY2007, USCIS continues to improve the Employment Eligibility Verification 
Program by: 

■ Improving our ability to help identify instances of document fraud and identity 
theft by pilot-testing a photo screening tool. 

■ Reducing the percentage rate of Department of Homeland Security (DHS) and 
Social Security Administration (SSA) mismatches by incorporating additional 
data sources on immigrants and nonimmigrants into the program and 
implementing a new capability to query by DHS card number. 

■ Streamlining the enrollment process for employers by making it completely 
electronic. 


Beginning to monitor EEVS data for patterns to detect identification fraud, 
verification-related discrimination, and employer misuse of the program. 
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■ Conducting outreach with effective force multipliers such as human resource and 
employer associations to educate employers about the program. 

USCIS is also improving the program in many other ways, including updating training 
materials, creating more user-friendly web pages, providing better customer support, and 
exploring additional query access methods that could be used by employers who do not 
have web access. We are also continuing to conduct independent evaluations to provide 
additional input for improving the program. 

Additionally, USCIS and ICE are working collaboratively on worksite enforcement and 
all employers enrolled in the ICE Mutual Agreement between Government and 
Employers (IMAGE) are required to participate in the EEV Program. IMAGE is a joint 
government and private sector voluntary initiative designed to build cooperative 
relationships that strengthen overall hiring practices. 

III. History of the Basic Pilot Program 

With that brief overview of the accomplishments we’ve made so far in FY2007, I’d like 
to take this opportunity to outline the history of the Basic Pilot, how it works, and how 
USCIS plans to expand and improve the program. 

Congress established the Basic Pilot as part of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (IIRIRA), creating a program for verifying the 
employment eligibility, at no charge to the employer, of both U S. citizens and 
noncitizens. The Basic Pilot program began in 1997 as a voluntary program for 
employers in the five states with the largest immigrant populations — California, Florida, 
Illinois, New York, and Texas. In 1999, based on the needs of the meat-packing industry 
as identified through a cooperative program called Operation "Vanguard, Nebraska was 
added to the list. Basic Pilot was originally set to sunset in 2001 , but Congress has twice 
extended it, most recently in 2003, extending its duration to 2008 and also ordering that it 
be made available in all 50 States. Although only a small percentage of U.S. employers 
participate, we have seen a large increase in users over the last two years. In 2006, the 
number of employers doubled. This year the program is growing by over 1,000 
employers every month. We project that the 16,000 participating employers will verify 
over 3 million new hires this fiscal year at more than 71,000 work sites. Chairwoman 
Lofgren, California has 2,104 participating employers in the program, representing 
12,174 sites. In the state of Iowa, Ranking Member King, there are 148 participating 
employers, representing 659 sites. 

IV. How the Employment Eligibility Verification Program Works 

After hiring a new employee, an employer takes information from the Form 1-9 
(Employment Eligibility Verification form) and submits a query, including the 
employee’s name, date of birth. Social Security number (SSN), and whether the person 
claims to be a U.S. citizen, lawful permanent resident, or other work-authorized 
noncitizen. For noncitizens, a DHS issued identifying number is also submitted. Within 
seconds, the employer receives an initial verification response. 
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For an employee claiming to be a U.S. citizen, the system transmits the new hire’s SSN, 
name, and date of birth to SSA to match that data, and SSA will confirm citizenship 
status on the basis of its NUMIDENT database. For those employees whose status can be 
immediately verified electronically, the process terminates here; in the remaining 
minority of cases, the system issues a tentative nonconfirmation to the employer. 

The employer must notify the employee of the tentative nonconfirmation and give the 
employee the opportunity to contest that finding. If the employee contests the tentative 
nonconfirmation, he or she has eight business days to visit an SSA office with the 
required documents to correct the SSA record. The employee must be allowed to keep 
working while the case is being resolved with SSA and cannot be fired or have any other 
employment-related action taken because of the tentative nonconfirmation. 

When a noncitizen’s SSN infonnation does not match in the NUMIDENT database, the 
individual is referred to a local SSA field office to resolve the mismatch. If information 
does match with SSA or the issue is resolved, then a noncitizen employee’s name, date of 
birth, DHS ID number, and work authorization is matched against aUSCTS database. If 
the system cannot electronically verify the information, the system automatically 
forwards the information to a USCIS Immigration Status Verifier who researches the case 
and usually provides an electronic response within one business day, either verifying 
work authorization or issuing a DHS tentative nonconfirmation. 

If the employer receives a tentative nonconfimiation, the employer must notify the 
employee and provide an opportunity to contest that finding. An employee has eight 
business days to call a toll-free number to contest the finding and cannot be fired or have 
any other adverse employment-related action taken during that time because of the 
tentative nonconfirmation. Once the necessary information from the employee has been 
received, usually by phone or fax, USCIS generally resolves the case within three 
business days, by issuing either a verification of the employee’s work authorization status 
or a DHS final nonconfinnation. 

V. Program Improvements 

As previously noted, in FY2007, the program received $1 14 million in appropriations 
which is being used to expand and improve the EEV through the incorporation of 
improved data sources into the program, launching initiatives to help combat identity 
fraud, streamlining employer registration, working with SSA to address mismatch issues, 
and beginning to monitor system usage. A recent independent evaluation revealed that in 
2006, nearly 92% of initial queries were found to be employment-authorized 
instantaneously. 

A June 2006 study by the Government Accountability Office (GAO) stated that Basic 
Pilot, “shows promise to enhance the current employment verification process, help 
reduce document fraud, and assist ICE in better targeting its worksite enforcement 
efforts.” However, the GAO report also identified a number of weaknesses including 
Basic Pilot’s inability to detect identity fraud and delays within DHS to timely update 
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information. This report, along with feedback from employers, has been helpful in 
targeting our improvements to EEVS. We are directly addressing these issues and others 
as part of our effort to improve the performance of EEVS. 

Photo Tool Incorporation 

In March 2007, USCIS began testing a pilot program to enhance the EEV system by 
allowing an employer to make a query using the new hire’s USCIS-issued card number, 
when that worker uses a secure 1-551 (“green card”) or secure Employment Authorization 
Document, both of which include photographs of card recipients. When available, the 
system displays the photo that DHS has on file for the given card number, allowing the 
employer to malce a visual match of identical photos. This prevents employees from 
successfully using a fraudulent or photo- substituted document for verification purposes. 
The initiative is currently being tested by 40 participating employers in the program and 
is expected to be expanded to all EEV employers this summer. To date, over 200 queries 
have been processed using this new tool. 

The current EEV system is not fraud-proof and was not designed to detect identity fraud. 
However, the photo tool functionality helps detect identity fraud from a fraudulent 
document or photo-substituted card because the system-issued photo should be the 
identical photo shown on the document presented to the employer. Employers noticing 
any variation between the photo in the system to the photo on the card presented to them 
are instructed by the system to issue a DHS tentative nonconfirmation and send the case 
to DHS for further review. In this test phase, we have already encountered a case where 
an employer detected a fraudulent green card presented by a new hire. 

Additional Data Sources 

USCIS has also been working to decrease DHS and SSA data mismatches (for example, 
changes in immigration status or name changes that are not reflected in SSA’s database) 
in the program by incorporating additional data sources into the EEV program. 

Evaluation of the program reveals that less than one percent of initial system 
nonconfirmation responses are a result of data mismatches in DHS systems. Earlier this 
year, the Verification Division incorporated two important data sources into the system: 
the Custom and Border Protection’s real-time arrival and departure information for 
nonimmigrants, and USCIS information about immigrants who have had their status 
adjusted or extended. Although these data sources have been available for only a short 
time, they appear to be increasing the number of cases verified instantaneously. 

As mentioned earlier, data mismatches found to exist within the SSA’s NUMTDENT 
database require a contesting employee to visit an SSA office with the required 
documents to correct their SSA record. Many of the individuals receiving SSA tentative 
nonconfirmations include naturalized citizens whose citizenship data have not been 
updated in the NUMIDENT database. To address these issues, DHS and SSA are 
working to develop a streamlined, automated process to reduce the need for individuals to 
visit SSA offices. 
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Automated Registration 

Earlier this year, USCIS simplified and completely automated the EEV registration 
process for interested employers voluntarily choosing to sign up to use the program. This 
significant programmatic improvement decreases the time burden on employers desiring 
to participate in EEV and positions the program well for timely registration of all seven 
million U.S. employers if the program becomes mandatory. 

Monitoring & Compliance 

No electronic verification system is foolproof or can fully eliminate document fraud, 
identity theft, or intentional violation of the required procedures. Likewise, no system 
can fully prevent employers from intentionally circumventing the law by hiring or 
continuing to employ unauthorized persons. USCIS is developing a monitoring and 
compliance unit to help detect unauthorized employment, to prevent verification-related 
discrimination or employer misuse of the program, and to detect identity and document 
fraud. 

The new USCIS unit will monitor employers’ use of the system and conduct trend 
analysis to detect potential fraud and discrimination. Findings that are not likely to lead 
to enforcement action (e.g., a user has not completed training) will be referred to USCIS 
compliance officers for follow-up. Findings concerning potential fraud (e.g., SSNs being 
run multiple times in improbable patterns; employers not indicating what action they took 
after receiving a final nonconfirmation) may be referred to ICE worksite enforcement 
investigators. A memorandum of understanding (MOU) with ICE will be developed to 
implement this process. 

With the ability to of the Employment Eligibility Verification Program to help identity 
fraud and system misuse, it is also important that the system contain security and other 
protections to guard personal information from inappropriate disclosure or use and to 
discourage use of the system to discriminate unlawfully or otherwise violate the civil 
rights of U.S. citizens or work-authorized noncitizens. 

VI. Conclusion - The Future of an EEV 

An accurate and secure Employment Eligibility Verification Program is a critical 
component of efforts to improve worksite enforcement. Better worksite enforcement is a 
key component of any proposal to create a Temporary Worker Program (TWP). The 
success of a TWP will be essential in reducing the pressure on our border. A secure 
border will allow us to free up much needed resources, enforce our laws, and protect our 
homeland against foreign threats. It’s all connected. Each link in this chain is critical to 
its overall integrity. This is why we must take a comprehensive approach to reforming 
our immigration laws. 

Legislative proposals phasing in an EEV program recognize the challenges of 
implementing a mandatory national system and seek to minimize the burdens placed on 
employers. A gradual approach to mandatory verification could be based either on 
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employer size or by industry, starting with the most vulnerable critical infrastructure 
sectors, to first help ensure homeland security. We favor having the discretion to phase 
in certain industry employers ahead of others, as a phased-in implementation schedule on 
a carefully drawn timeframe will allow employers to begin using the system in an orderly 
and efficient way. 

USCIS is also committed to constructing a system that responds quickly and accurately. 

In order for this system to work, it must be carefully implemented and cannot be 
burdened with extensive administrative and judicial review provisions that could 
effectively tie up the system, and DHS, in litigation for years. 

Our ultimate success with future implementation of an Electronic Employment Eligibility 
Verification program will rely on public-private cooperation and active employer 
participation in government partnerships to secure our workforce. With a bipartisan, 
cooperative effort we can set a positive tone. Our work is critically important to the 
future of our Nation and directly impacts national security, our economy, and individual 
lives. We all share in the responsibility to make our Nation greater, and I look forward to 
working with you to advance our mutual interests and assist those who come here seeking 
freedom, prosperity, and the hope for a better future. 

Thank you; I look forward to answering your questions. 
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Ms. Lofgren. I I will begin the 5 minutes of questioning. 

Mr. Scharfen, you say that over 92 percent of the queries from 
employers receive an instantaneous clearance within 3 seconds, but 
it is that 8 percent that we need to resolve. The Bureau of Labor 
and Statistics estimates that the total number of employees in the 
United States is 146.3 million. Eight percent of that workforce 
would be 11,704,000. 

As the United States contemplates the Basic Pilot program and 
expansion, are you equipped to deal with that volume of inquiries? 
And, if so, in what timeframe? 

Mr. Scharfen. Yes, ma’am. Right now, we are taking 3 million 
inquiries a year. Our current capacity is for 25 million inquiries a 
year. However, we are also taking approximately 10 million inquir- 
ies a year from the State programs. So that puts us at 13 million. 
We have capacity for 25 million. So right now, we are about half- 
capacity. 

Ms. Lofgren. I see. 

Mr. Scharfen. So we could double it today. 

Ms. Lofgren. I want to make sure I understood your testimony 
correctly. Was it your testimony that the Social Security Adminis- 
tration Numident database and the USCIS database are not cur- 
rently interoperable? 

Mr. Scharfen. I am sorry. Madam Chairwoman. If the data- 
bases — 

Ms. Lofgren. USCIS and the Social Security Numident, are they 
interoperable databases? 

Mr. Scharfen. What we do is we make an electronic query to 
the Social Security 

Ms. Lofgren. So it is a query system. 

Mr. Scharfen. Yes, ma’am. 

Ms. Lofgren. I am going to give you an example, and I want you 
to tell me how this could happen and how what you are doing will 
change it. It is a real-life story that happened with an employee of 
the House of Representatives who was hired on March 2. 

This individual is a United States citizen, came to the United 
States as a child in 1980 and has been a U.S. citizen since 1992. 
Because the United States House of Representatives participates in 
screening, she went down to the Committee, completed the 1-9, 
showed them her United States passport, and it came back as a 
tentative non-confirmation. 

So this person, the next day, got 8 Federal Government work 
days to resolve it — even though it was actually dated the day after 
she found out, so it ended up being only 7 — and ended up having 
to go to several meetings, to the Social Security office, back to her 
employer, to House Employee Services. I mean, it took about six or 
seven meetings. And luckily this person had her passport on her. 

She was told that even though she has always been legal to 
work, I mean, she came as a lawful permanent resident, that that 
didn’t matter, that wouldn’t be reflected in the Social Security 
database. 

And I am just mindful that Ms. Hong here, who is our counsel, 
if that is what is happening to her in the Basic Pilot, what is hap- 
pening to someone who isn’t an immigration lawyer, who doesn’t 
work for the Immigration Subcommittee, who doesn’t have access 



26 


to the Social Security Office in the Rayburn Building, and whose 
boss is not the Chair of the Immigration Subcommittee? [Laugh- 
ter.] 

Mr. ScHARFEN. That is a good question, Madam Chairwoman. I 
will try to answer as best I can. 

We understand that the system today is not perfect, and we are 
taking the large investment that Congress has made, $110 million, 
and during the past year we have been trying to make improve- 
ments to the system. 

Unfortunately, there is a fact pattern there that has occurred 
previously, where someone has been born outside the United 
States, whether as a citizen or otherwise, when they come to the 
United States they have been having some problems with the 
EEVS process. And so that is one fact pattern unfortunately that 
we are struggling with. 

Some of the ways that we are trying to correct that is that we 
are adding to the databases that make up the system on the 
USCIS side. We are also working closely with the Social Security 
Administration, working through those types of issues as well. 

Ms. Lofgren. So are you saying that it — we have, for example, 
in Silicon Valley a tremendous percentage of our population is a 
naturalized citizen. I mean, these are engineers from all over the 
world, that they are all going to get a hit as possible non 

Mr. ScHARFEN. No. But there have been — any of these types of 
hits, obviously, are too many. And in looking at the data that we 
have of non-confirmations that should have been confirmations, we 
have found this sort of information, this sort of fact pattern. 

Ms. Loegren. I am going to end because my time is up and I 
want to set an example, so I will turn now to Mr. King for his 5 
minutes of questions. 

Mr. King. Thank you. Madam Chair. 

Mr. Scharfen, as I review this testimony, it occurs to me that we 
have also been talking, and the President, as I recall, has been 
talking about biometrics in addition to anything you might be 
using right now with your improvement in the photo tool incorpora- 
tion. 

Have you considered incorporating biometrics into that? Because 
as I recall the gentlelady’s testimony about matching the picture on 
the card with the picture that is in the database, what about 
matching the face that is in front of you at the same time? 

Mr. Scharfen. Yes, sir. The current photo pilot is doing just 
that. 

What we have done is, we have taken the data, we have in- 
creased our database and are taking the photographs from the I- 
551s, the green cards, and the EADSs, the work permits, and we 
have taken those photographs and we have put them into the sys- 
tem so that when you do — when a participating — we have 40 em- 
ployers right now in the pilot participating with this photo 

Mr. King. Can you identify the distinction between twin brothers 
or sisters? 

Mr. SCHAREEN. I am sorry, sir. Can you 

Mr. King. What I really want to know is, does the employer have 
the authority to determine by visual identification, if the picture on 
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the card matches the picture in the database but does not match 
the face in front of them, can you then dismiss that employee? 

Mr. ScHARFEN. Well, yes. He would be able to then try to ask for 
confirmation. You go through that process that you had described. 

Mr. King. Would there be repercussions on the employer if he 
made a bad judgment call and they happened to be twins? 

Mr. ScHARFEN. I would hope that in a situation like that, that 
discretion would play into any type of enforcement action. 

Mr. King. The reason I ask the question is because I think when 
you get into this judgment call, we had that problem in the judg- 
ment call of reasonably determining that the documents are valid. 
Now there is this question about the judgment call of being able 
to verify that the person in front of you matches the picture. 

So I submit that, can you incorporate fingerprints into this, like 
ICE has, where you put the index fingers on a cheap little camera 
and the picture shows up that matches those fingerprints? Have 
you considered going down that path with real biometrics? 

Mr. ScHARFEN. Right now, sir, we are just working with the 
photo pilot, and we are not working with using any of the finger- 
prints at this time. There are other biometrics that are conceivably 
possible with this program, but right now we are working on the 
photo. 

And getting back to the photo, I think that with our current sys- 
tem under the pilot, the emphasis has been just making sure that 
the photograph that comes up through the computer, on the com- 
puter screen, and the photo in front of you are one and the same 
and that they haven’t been doctored. 

Mr. King. And I will concede that is a very good start. And hope- 
fully we will also plant some seeds here that we know we are going 
to have to be facing a requirement for biometrics to really get this 
right in the longer term. 

In your written testimony, you state or indicate that we can “pro- 
tect our homeland against foreign threats by implementing a tem- 
porary worker program.” I wonder if you could explain to this 
panel, how letting in millions of foreign workers is going to make 
the United States safer. 

Mr. ScHARFEN. I think that the President’s position would be 
that it has to be part of a comprehensive immigration reform plan. 

Mr. King. The point of legalizing millions of people that are here 
today illegally, how does that make America safer, though? Do you 
have an understanding of that or is that the Administration’s posi- 
tion and that is where we are today? 

Mr. ScHARFEN. I do. I think that the Administration’s position is 
defensible in terms of looking at a comprehensive reform plan and 
that taking one piece of that reform plan in isolation won’t get you 
the right answer. 

But in terms of putting it in the larger context of the immigra- 
tion reform proposal, you would increase security because you 
would be brining people out of the shadows who are working 

Mr. King. At least those that felt comfortable that they would be 
legalized. Those that suspect that they would not be, I suspect 
would not come out of the shadows. 

I point out also that many of the people who are here illegally 
don’t have a legal existence in their own country, and how would 
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we go about doing background checks or verifying them since they 
don’t have a birth certificate if they are not born in a hospital? 

Mr. ScHARFEN. We would be doing a full series of background 
checks that we do on immigrants coming in or other non-immi- 
grants coming in through our systems today, whether it is the FBI 
name check, whether or not it is the arrests and warrants system. 
We would do the full security check and fingerprint check on 
these 

Mr. King. But if someone has committed a felony in a foreign 
country and come into the United States illegally and they don’t 
have a legal existence in their home country, then do you have a 
way to verify that? Or do you just have to take them at their word? 

Mr. SCHARFEN. I think that currently our system checks are with 
the FBI and with the other arrest and watch warrants that feed 
into that process. Whether or not they would have some of the for- 
eign information on that, I think would be questionable, but not 
necessarily preclude it, sir. 

Mr. King. Thank you, Mr. Scharfen. 

Thank you. Madam Chair. I yield back. 

Ms. Lofgren. Thank you. 

The gentleman from California, Mr. Berman, is recognized for 5 
minutes. 

Mr. Berman. Thank you. Madam Chairman. 

Could you explain how doing nothing will make us safer? 

Mr. SCHAREEN. I am not certain I could do that, Mr. Berman. 

Mr. Berman. Because it wouldn’t. 

Mr. ScHAREEN. Yes, sir. 

Mr. Berman. On the Basic Pilot, that is not a photo verification 
system. That is simply a Social Security number authenticity 
check? 

Mr. ScHAREEN. Yes, sir. Basically, today, the current Basic Pilot 
is taking a look at the information behind different cards that are 
given to the employer on the 1-9 form so that you go back and you 
check the Social Security number first with the Social Security Ad- 
ministration and then if it is a non-citizen, you check the USCIS 
data to see whether the individual is 

Mr. Berman. The Social Security Administration has a special 
designation for legitimate Social Security numbers held by non-citi- 
zens? 

Mr. ScHAREEN. That is correct. 

Mr. Berman. What the system doesn’t tell you is whether the 
person who is asserting his or her Social Security number is in fact 
the person who has that number. 

Mr. Scharfen. Yes, sir. And that is the problem we had with the 
Swift case, where there was identity theft and identity fraud, sir. 

Mr. Berman. Let us assume for a second that wasn’t a problem. 
In order to expand that Basic Pilot program into a mandatory na- 
tional system, how much time would you need? And how many new 
employees would you need? And how much more than — this year 
it was $114 million — in appropriations would you need? 

Mr. Scharfen. Yes, sir. I will try to give you that answer as best 
that I can, sir. 
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It depends on what sort of program the EEVS is, whether or not 
you are going to have all new, just all new employees covering ev- 
erybody — 

Mr. Berman. Let us assume that it would be universal in terms 
of employer coverage, but it would only apply to new employees. 

Mr. SCHARFEN. We currently have a capacity of 25 million que- 
ries right now. We would have to double that to 53 million. We 
think we could do that with the current system and that all we 
would be adding onto that system would be servers. And so we 
think we could do that in short order and on the hardware capacity 
side of it we could add on to that system rather easily. 

Our intake here, the Web intake, is large. The pipe is large, if 
you will. And just adding on to the servers would not be that dif- 
ficult or technical 

Mr. Berman. Just quantify “short order.” 

Mr. ScHARFEN. It would be less than a year, I believe. 

Mr. Berman. And quantify “cost of additional servers.” 

Mr. ScHARFEN. Right now, it costs $75 million just to run our 
current system a year. We would anticipate that it would be in the 
hundreds of millions of dollars, sir, to expand that. I would prob- 
ably leave it at that magnitude, sir, if I could. 

Mr. Berman. Tell me about the photo pilot. The individual who 
applies for the job, in order to participate in this pilot, what does 
the employer have to get from the individual other than the Social 
Security number? 

Mr. ScHARFEN. The way for this to work, sir, you have to have 
a green card or an EADS, a worker authorization card. 

Mr. Berman. Some kind of nonimmigrant worker 

Mr. ScHARFEN. Yes, sir, or a green card that has the photo, the 
biometric, there. 

And what happens, and I will let Ms. Ratliff describe this in 
more detail since it is her program, but basically you pull it up, you 
put the number of the card into the system. It pulls up the photo 
in the system and the employer matches the two photos, but I will 
let Ms. Ratliff add anything to that. 

Ms. Ratliff. Sir, it is query by card number so that it is a one- 
to-one match against our repository where we store the data that 
we put on the card, the green card or the EAD. So we are collecting 
an additional data field for card number. 

And this applies today, in sort of Phase 1, to non-citizen new 
hires who show a green card or employment document for the 
Form 1-9. 

Mr. Berman. Let me just interject. But the employer determines 
that the card he is seeing on the screen matches the picture? There 
is no machine verification? 

Ms. Ratliff. Correct. Today it is just a matter of the visual 
verification that the photo on the card and the photo on the screen 
are 100 percent the same, because it is the photo we put on the 
card. 

For the purpose of this pilot, we are moving very carefully, and 
if the employer thinks there is a mismatch, we are having them 
send us copies of the document so we can also visually inspect be- 
cause it is just such a huge leap forward to begin incorporating this 
biometric. We want to do it quite carefully. 
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Mr. Berman. I think my time is expired. 

Ms. Lofgren. The gentleman’s time has expired. 

The gentleman from California, Mr. Gallegly, is recognized for 5 
minutes. 

Mr. Gallegly. I appreciate the opportunity, but since I came in 
in the middle of the hearing, I will defer. 

Ms. Loegren. All right. Let me call, then, on Mr. Gohmert, who 
has been here from the beginning. 

Mr. Gohmert. Thank you. Madam Chairwoman. 

I appreciate you being here to testify. There are so many prob- 
lems, it is kind of hard to know where to start. 

First of all, we had heard testimony in the last couple of years 
in this Immigration Committee that when a name is processed, 
wanting the right to come into the United States, it is put in the 
most generic form, put into the computer for potential hits or flags, 
and when those come, it goes to adjudicators, if I understood the 
process — is that correct? — to check out those flags and see if it is 
something they should be worried about or that this couldn’t pos- 
sible be the person. 

Mr. ScHARFEN. Essentially, that is it. There is a two-step process 
and it goes to verifiers at the USCIS, who then work on the case, 
sir. 

Mr. Gohmert. And one of the things that concerned me greatly 
in trying to get at why it is taking so long to process things here 
was that many of the adjudicators didn’t have the security clear- 
ance; they had not gone through the process because it costs 
money. 

They didn’t have adequate security clearances in order to access 
the FBI files, the documents, the files, the records that would allow 
them to make that determination, and that in some cases, because 
of time restraints, they eventually either just made a guess, passed 
it on or left the flag on. 

So I am wondering, how are we doing for getting security clear- 
ances for adjudicators to make those determinations, so they don’t 
just sit there? 

Mr. ScHARFEN. Sir, I think there are two issues here. One is the 
EEVS system and then the other is the FBI name check 

Mr. Gohmert. Right. 

Mr. ScHARFEN. And the checks of watches and warrant type 
checks there. 

As to the second there, we are giving this our attention at both 
the agency and at DHS to improve our ability to do our name 
checks in a quicker, expedited and more accurate fashion, and we 
have looked at that process from start to finish. 

And as a matter of fact, I am meeting today after this hearing 
with the FBI to work on a pilot program that we hope will increase 
the efficiency with which we do our FBI name checks to make 
sure 

Mr. Gohmert. I appreciate that, but I would sure — I am so 
pleased that the Chairwoman would have this meeting, and I hope 
will have more so we can find out what progress they are making 
in this regard. 

An anecdotal situation, but I am afraid from what I hear this is 
true across the country. We had a business in Belgium that wanted 
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to locate in one of the towns in my district, and they wanted to hire 
workers in the community. Most of them would have been Demo- 
crats. [Laughter.] 

But all they were asking was that we have the plant manager 
from Belgium. And after about a year and a half, they are going — 
this is people we could have had working for a year, year and a 
half, and all we are trying to do is get this guy through. 

I ended up talking to the company’s lawyer in New York. They 
said they were told, gee, if you pay $1,000 it will put it on the expe- 
dited path. So they paid $1,000. Months later, they checked, said 
we thought it was expedited, and they were, according to him, oh, 
yeah, it was expedited on that one part, but now if you want it ex- 
pedited on the next part, pay another $1,000. 

And I am going, my goodness, it sounds like the United States 
is a corrupt, third-world country that may, actually, in talking to 
others that come in, they say it is easier and quicker to go into a 
third-world country and get a visa to move in there than it often 
is in the United States. 

So with all our millions, with all our technology, I am really con- 
cerned about our image abroad, and especially when we leave peo- 
ple without jobs simply because we can’t process one visa, one right 
to come into this country and help all of us. 

So I would like your comment on that. 

Mr. SCHARFEN. Yes, sir. We admit that it is a serious problem, 
and it is a problem that, in terms of the backlog, unfortunately, has 
been 

Mr. Gohmert. And is there a bribe system like that, that helps 
smooth the path? An official, I mean, not illegal bribe. Just a legal- 
ized bribe system to move it forward? 

Mr. ScHAREEN. No, sir. There are some 

Mr. Gohmert. So you are saying you can’t pay $1,000 so we need 
to run down who they paid the $1,000 and where it ran and who 
got the $1,000? 

Mr. ScHARFEN. There are some expedited processes in our immi- 
gration services. 

Mr. Gohmert. So you can pay extra money to move it along. 

Mr. ScHARFEN. In some of the immigration transactions, yes, sir, 
there are expedited processes and fees that you can pay. How- 
ever — 

Mr. Gohmert. You understand how that looks to the outside 
world, and even to some of us in this one? 

Mr. ScHAREEN. Yes, sir. What happens, though, if — and I don’t 
know the facts of this case, sir, and I would be happy to go back 
and take a look at it carefully, but 

Mr. Gohmert. Well, he is in now, finally. 

Mr. ScHAREEN. I am glad to hear it. 

Mr. Gohmert. And the Democrats are working, as they wanted 
to do all along. 

Mr. ScHARFEN. What happens, though, is that we don’t want 
anyone, we can’t allow anyone to get into the United States unless 
the FBI name check has been cleared. And that is really where we 
have this terrible backlog. And it is affecting any number of people. 

It is affecting our laws. We are being sued tremendously over 
this. It is requiring a — there is a real cost. There are costs to lives. 
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individuals’ plans and their families. It is a cost to our economy 
and a cost to our Nation’s security, and we are working hard to fix 
the problem, sir. 

Mr. Gohmert. Okay. 

Thank you. Madam Chairwoman. 

Ms. Lofgren. The gentleman’s time has expired. 

Mr. Delahunt, the gentleman from Massachusetts. 

Mr. Delahunt. Thank you. Madam Chair. 

Let me just pick up on the theme — it is good to see you, Jock. 

Mr. ScHARFEN. Nice to see you, sir. 

Mr. Delahunt. Let me pick up on the theme that was laid out 
by my colleague, Mr. Gohmert. We have a real problem in terms 
of welcoming people to the country. In the year 2005, our share of 
the international visitors market, what we should have had, has 
been estimated at a loss of some $43 billion in that single year. 

You know, the problem, as Mr. Gohmert referenced, it is my un- 
derstanding, and there is significant evidence to establish this 
premise, is that international businesses are now making decisions 
to relocate elsewhere rather than in the United States because of 
the problem in the anecdote that was described by my friend. 

That is serious. You know, we are a Nation of immigrants and 
all that, and we do have to provide for security, but it would ap- 
pear to be in terms of the admission process, and we are talking 
people who we want in this country for our own economic pros- 
perity, are being discouraged. 

It would just seem, and I am just giving you an opinion. I have 
had in my own Subcommittee which I chair, I have had a series 
of hearings on America’s image abroad as well as this issue of the 
decline in tourism and travel internationally that we are wit- 
nessing. 

I don’t want to get into the weeds, but it would appear, Mr. Sec- 
retary, that we have a real mess here in terms of the technology, 
and it is very, very frustrating. I don’t know what the current sta- 
tus is in terms of the biometric passports. I just recently returned 
from Germany. We were besieged by German officials to expand 
the visa waiver program and to enhance the Visit USA every time 
we turned around. 

Let me just pose a question, because I think this goes to Mr. 
Gohmert’s point and to the Chairwoman’s point in this case. Is 
there, within USCIS, an ombudsman? Do we have, within the 
agency, a significantly sized resource to expedite these kinds of 
problems that I think are hurting our image and are clearly im- 
pacting in a negative way our national economy in an economy that 
is increasingly subject to globalization? 

Mr. ScHARFEN. Yes, sir, we do. We have an ombudsman who has 
been there for about 4 years, and he has addressed these issues, 
and they are of concern to him, sir. 

Mr. Delahunt. But, I mean, I guess what I am talking about, 
Mr. Scharfen, is, it is one thing if you are counsel to the House 
Committee on Immigration, but, again, going to the problem that 
Mr. Gohmert talked about, a year and a half is just totally unac- 
ceptable. It is just totally unacceptable. 

I mean, what is the size of his staff? Are we talking five people 
or are we talking hundreds of people so that those whom we want 
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in this country that are being impeded can pick up a phone and 
talk to somebody and have them walk through the process so that 
we can get these issues resolved? 

Mr. ScHARFEN. No, sir, he does not have 100 individuals. It is 
significantly less than that. 

Mr. Delahunt. What I am saying, I think these problems are ev- 
erywhere, all over the system. We don’t seem to be doing well in 
the technology. You just referenced the FBI. I mean, we had a de- 
bacle in terms of $180 million computer appropriation that didn’t 
work. I mean, here we are, a leading technological Nation and we 
just can’t seem to get it together. And as a result, our image abroad 
is hurting. 

If you look at these surveys, people are opting to go elsewhere 
for school. They are going elsewhere in terms of their recreational 
travel. And they are relocating elsewhere — their business decisions 
are being impacted by what they perceive to be an unfriendly Na- 
tion in a system that they don’t want to navigate any longer. 

Ms. Loegren. The gentleman’s time has expired. 

The gentlelady from California is recognized for 5 minutes for 
her questions. 

Ms. Sanchez. Thank you. Madam Chair. 

Mr. Scharfen, can you tell me if Basic Pilot can detect in cases 
when an employer probably knowingly hires an undocumented 
worker, doesn’t enter them into the system, but then enters them 
into the system later, say, after they have filed a labor complaint? 

Mr. Scharfen. Right now we are working to improve that area 
of our program, ma’am. 

We have $110 million appropriated to us, and some of the im- 
provements we are doing is in the monitoring and compliance side 
of it, and what we would like to do, we have the data but we are 
not right now monitoring it, and we are putting it into systems and 
adequately monitoring it to pick up the patterns that you have just 
identified. 

We would like to do that, and so we have a program where we 
are hiring and starting to develop different monitoring software 
and analysts so that we can look for those sorts of patterns in the 
data, so that we can make those sorts of judgments and then go 
from monitoring to compliance. 

Ms. Sanchez. Because right now, participation in the Basic Pilot 
program requires signing of a memorandum of understanding and 
there are certain conditions that employers have to abide by for the 
use of the program as well as the prohibited practices for using the 
program. 

But my understanding is that in an external evaluation that was 
done by Temple University, they found many employers were mis- 
using the system and violating the terms of the memorandum of 
understanding, things like giving non-authorized people access to 
the database or information, prescreening job applicants, taking 
adverse actions against employees after receiving a tentative con- 
firmation. 

Do you have any updates in terms of what percentage of employ- 
ers who are currently using the Basic Pilot program might be mis- 
using it? 
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Mr. SCHARFEN. I don’t have that at my fingertips, here. Ms. 
Ratliff might have some of the data. 

But before I allow her to add that in, I would say that that sort 
of illegal conduct, some of the conduct that you just identified, is 
clearly against the law. And whether it is discrimination or other- 
wise. And the monitoring program that I was just discussing would 
be aimed at looking for that sort of pattern as well, where an em- 
ployer is illegally screening out foreign workers, for instance, or on 
other grounds. 

That may be evident when we start doing the monitoring of that, 
and then that would go into the compliance side of it, and it would 
be on any one of those grounds. 

Ms. Ratliff, can you add to that? 

Ms. Ratliff. I would just add that that Temple report is based 
on data that is 5, 6, 7 years old. 

Ms. Sanchez. Do you have any more current data? 

Ms. Ratlief. Westat is doing an independent evaluation with up- 
dated information. We have an interim report that came out in 
April and the final report is due out this summer, that we would 
be happy to make available. 

Ms. Sanchez. Okay. I would appreciate that. 

Can you please tell me what actions are currently taken against 
employers that misuse that system? The compliance side of it. 

Mr. ScHARFEN. I would think that we would refer that to the en- 
forcement side of the department. We would refer it to ICE and 
give it to them for any appropriate enforcement. 

Ms. Sanchez. To your knowledge, do you know if there have 
been instances of misuse where action has been taken against em- 
ployers or if any employers have been penalized for misusing the 
system? 

Mr. ScHARFEN. There have been instances where the use of the 
EEVS has been cut off, but as to other types of enforcement, I will 
have to look into that and get back to you, ma’am. 

Ms. Sanchez. Would you have any recommendations for ensur- 
ing that employers use the system properly and ways in which we 
could penalize, what would be effective methods of penalizing those 
who violate the terms of 

Mr. SCHAREEN. I think getting back to the original point that I 
had made, ma’am, is that we first have to monitor it and then go 
from there onto the compliance side of it, and that the first step 
is to identify in a more systematic way those instances of violations 
and then treat those appropriately, both programmatically and in 
individual instances, and I think if we did pick up individual in- 
stances, we would refer those to ICE for enforcement. 

Ms. Sanchez. Thank you. 

I yield back. 

Ms. Lofgren. The gentlelady’s time has expired. 

I will note that the record is held open for 5 legislative days so 
that written questions can be directed to the witnesses. And all 
Members are asked to pose those questions within the 5 days, and 
we ask that answers be made as promptly as possible. 

We do thank you, Mr. Scharfen, for your testimony today and for 
your further information and answers to follow-up questions. And 
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we do look forward to the April interim report, which we do not 
have, and we look forward to getting that. 

Mr. SCHARFEN. Yes, ma’am. Thank you for the opportunity to 
testify. 

Ms. Lofgren. Thank you so much. 

I am now going to ask the second panel to come forward to the 
table. While we are getting organized, I will start the introductions. 

First, we are pleased to introduce John Shandley, the Senior Vice 
President of Human Resources at Swift & Company. Before his 
work with Swift & Company, Mr. Shandley directed several units 
within the Labor Relations Division at Nestle USA and store oper- 
ations at Ralph’s Grocery Company. 

A former aide to the commanding Army general in Okinawa, 
Japan, and the assistant commanding Army general in Fort Hood, 
Texas, Mr. Shandley holds a B.S. degree from the University of 
Southern California and graduated from the Food Industry Man- 
agement Program, also at the University of Southern California. 

We are also pleased to have Stephen Yale-Loehr join us from the 
law firm of Miller Mayer. Mr. Yale-Loehr has practiced immigra- 
tion law for more than 20 years and has co-authored the leading 
multi-volume treaties on U.S. immigration law, titled. Immigration 
Law and Procedures. 

In addition to his practice, Mr. Yale-Loehr teaches Immigration 
and Asylum Law at Cornell University’s Law School as an adjunct 
professor. He holds his bachelor and law degrees from Cornell. 

Finally, I would like to welcome Dr. Marc Rosenblum, a professor 
with the Political Science Department at the University of New Or- 
leans. In addition to his scholarship on immigration policy and 
U.S. -Latin American relations. Professor Rosenblum has served as 
an international affairs fellow at the Council on Foreign Relations 
and a visiting fellow at the Migration Policy Institute. 

Professor Rosenblum earned his B.A. from Columbia University 
and his Ph.D. from the University of California in San Diego. 

Each of you have provided written statements, which I have read 
and I am sure the other Members have as well. They were very 
helpful. The entire statements will be made part of the official 
record. 

I would ask that you summarize your testimony in 5 minutes, 
and to help you stay within that timeframe we have a very helpful 
little light here. And when you have about 1 minute remaining, the 
yellow light will go on. And when it turns to red, it means that 
your time is up. 

So, again, thank you for being here. 

And let us start with Mr. Shandley. 

TESTIMONY OF JOHN SHANDLEY, SENIOR VICE PRESIDENT 
HUMAN RESOURCES, SWIFT & COMPANY 

Mr. Shandley. Chairwoman Lofgren, Ranking Member King, 
Members of the Subcommittee, good morning. My name is Jack 
Shandley, Senior Vice President of Human Resources for Swift & 
Company. Thank you for inviting me. 

Today I will cover background on Swift, our experiences with em- 
ployment verification, worksite enforcement systems, and rec- 
ommendations. 
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Swift is the third-largest processor of fresh heef and pork in the 
United States. Annual sales exceed $9 billion. All but one of our 
seven domestic plants have union representation. We employ 
15,000 people domestically, pay production employees more than 
twice the Federal minimum wage, offer retirement and comprehen- 
sive health care benefits, and possess industry-leading employee 
safety records. 

Swift’s hiring process goes above and beyond what is required by 
Federal and State law in terms of identity determination and work 
authorization. 

First, every new Swift employee is required to complete an 1-9 
form, provide government-issued photo identification, usually a 
State identification card or driver’s license. Employers must accept 
identification documents that on their face seem valid and not 
specify which of the 29 authorized forms of identification the appli- 
cant must supply and are prohibited from asking for additional 
documents. 

In fact. Swift was sued for $2.5 million by the Department of 
Justice in 2001 for allegedly going too far in trying to determine 
applicant eligibility. We settled the case for less than $200,000 
with no admission of wrongdoing. 

Second, Swift has voluntarily participated in the Federal Basic 
Pilot program since 1997. Every production employee hired since 
has received a Social Security number and name validation 
through this government system. 

Third, last year, with the assistance of third-party immigration 
compliance consultants, we implemented a hiring process improve- 
ment program called, informally. Connect the Dots. It enhanced 
our interviewing and information evaluation procedures to allow us 
to better detect identity fraud in a nondiscriminatory way. 

For example, we now automatically flag new applicants who were 
either previously employed with or denied employment at another 
Swift location. 

Simply put, a company cannot legally and practically do more 
than we have done to ensure the legal workforce under the current 
regulations and tools available from the government. Despite these 
procedures, the government raided six Swift production facilities on 
December 12, 2006, detaining 1,282 employees. This event cost 
Swift more than $30 million and disrupted communities and live- 
stock producers. 

The raids came after numerous attempts over many months by 
senior management, outside counsel and others to understand 
ice’s concern. We sought a collaborative way of apprehending all 
potential illegal workers and criminals in order to minimize disrup- 
tion to the company, the communities and the livestock producers. 
All efforts to generate a collaborative solution were repeatedly 
rebuffed by ICE under the guise of an ongoing criminal investiga- 
tion. 

After 14 months of investigation, the government has not ac- 
cused or charged Swift or any current or former member of man- 
agement with any wrongdoing in connection with this immigration 
worker investigation and we have no reason to believe they shall 
do so in the future. 
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DHS continues to unfairly insinuate that Swift is somehow 
guilty. We believe it is past time for it to publicly admit to the com- 
pany that it is not guilty of violating immigration laws. 

These ICE raids dramatically highlighted flaws in the Basic Pilot 
program. Criminals today are able to substitute counterfeit identi- 
fication documents with genuine ones obtained under fraudulent 
terms. For example, State identification cards obtained with valid 
copies of birth certificates or Social Security cards. Furthermore, 
Basic Pilot does not detect duplicate active records in its database. 
The same Social Security number could be used at multiple em- 
ployers across the country. 

Today we are confronted with a prolific and sophisticated docu- 
ment fraud industry now capable of providing unauthorized work- 
ers with documents and identities that challenge our ability to de- 
tect fraud and seem to defeat the Basic Pilot program relied upon 
by employers. Let me reiterate: Basic Pilot is the only government 
tool available to employers and it is fatally flawed. 

Employers like Swift, who follow the law, are not the problem 
within the immigration reform debate. The immigration system is 
the problem. We need a legislative solution to the issue of employ- 
ment verification, a more broadly comprehensive immigration for- 
mat that includes a revamped Basic Pilot program; standardized 
State identification requirements; tamper-proof or biometric iden- 
tity documents; tough penalties for employers who break the law 
and protection for those who don’t; a refocused initiative for ICE 
that includes a collaboration with employers who play by the rules; 
a guest worker program; and earned status adjustment for a large 
portion of the estimated 12 million individuals illegally here today, 
whether as citizens or permanent alien residents. 

Thank you for having me. 

[The prepared statement of Mr. Shandley follows:] 
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Chairwoman Lofgren, Ranking Member King, members of the Subcommittee, and other 
guests - good morning. My name is Jack Shandley 1 am Swift & Company’s Senior Vice 
President of Human Resources. Thank you for inviting me to testify today. 

This morning T will cover some background on Sw'ift, our experience with employment 
verification and worksite enforcement systems, and recommendations for improving such 
systems. 

Swift is the third largest processor of both fresh beef and pork in the U.S. Our annual 
sales exceed $9 billion. We employ 15,000 people domestically and operate seven major 
processing plants in seven states. 

All but one of our seven domestic plants have imion representation. Swift’s production 
w'ages are at or above average rates in the communities within w'hich we operate; mean 
take home pay is $28,000. We offer alTordable healthcare and retirement benefits to 
eligible employees. Approximately 80% of our employees elect to participate in our 
health plans. Our production employee turnover rate is lower than industry figures for 
leisure and hospitality, constiuction, and retail trade. Swift's worker safety record, as 
measured by lost time injury incidence, is better than all manufacturing businesses in the 
U.S. In short, employee safety and satisfaction is of utmost importance to Swift. 

Our hiring processes go above and beyond what is required by federal or state law in 
terms of identity determination and work authorization. 

First, in accordance with federal law, every new Swift employee is required to complete 
an 1-9 form and provide one or more forms of government issued photo identification, 
usually a state identification card or driver’s license. 1 would like to note that state 
requirements for issuing identification cards or driver’s licenses vary greatly. Many do 
not require proof of legal presence in the U.S. The state level is the government's first 
line of defense in preventing unauthorized workers fiom obtaining employment. 

Not only must employers accept designated identification documents that on their face 
seem valid, we cannot specify w'hich of the 29 authorized forms of identification the 
applicant must supply. Employers are also prohibited from asking for additional 
documents. In fact, in 200 1 , Swift w'as sued for $2.5 million by the Department of 
•Tustice for discrimination because the company allegedly went too far in trying to 
determine applicant eligibility. We subsequently settled the case for less then $200,000 
with no admission of wrong doing. 

Second, less than one tenth of one percent of all employers use the government’s Basic 
Pilot program. Swift has participated in this program since 1 997 and every production 
employee hired since then has had his or her Social Security number run through a 
government data base that subsequently remmed an employment authorization, meaning 
the Social Security number w'as valid and matched the name of the applicant hired and 
was authorized to work. 
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Third, during the summer of 2006, and with the assistance of third party immigration 
compliance consultants, we implemented a hiring process improvement program called 
Employee, Eligibility, Identification, Verification Program (EETVP) or “connect the 
dots.” In simplest terms, we enhanced our standard new hire interviewing and 
information evaluation procedures to allow' us to better detect identity fraud in a non- 
discriminatory w'ay. For example, w'e implemented an internal IT program that flags an 
applicant that was previously employed or denied employment at another Swift location. 

Simply put, a company cannot legally and practically do more than we have done to 
ensure a legal workforce under the current tools and regulations available from the 
government. 

Despite these facts, the government raided six Sw'ift production facilities on the morning 
of December 12’*', 2006, and detained 1,282 employees. This event cost the company 
more then $30 million and disrupted communities that Swift has worked hard to enrich. 

The raids came after numerous attempts over many months by senior management, 
outside counsel and others to understand TCE’s concerns. We asked for information, 
meetings, and a collaborative way of apprehending and removing all potential illegal 
workers and criminals in order to minimize disruption to the company, communities and 
livestock producers. -All attempts to generate a collaborative solution w'ere repeatedly 
rebuffed by ICE under the guise of an ‘ongoing criminal investigation’ 

Please note that after 14 months of investigation the government has not accused or 
charged Swift or any cun'ent or former member of management with any wrongdoing in 
connection with its immigrant worker investigation. We have no reason to believe it will 
do so in the future. DHS and ICE do however continue to unfairly insinuate that the 
Company is somehow guilty in some unspecified way by pariy'ing all inquiries with the 
reply of “there’s an ongoing investigation.” We believe it is past time for ICE to publicly 
admit that the Company is not guilty of violating immigration laws. 

It is particularly galling to us that an employer who played by all the rules and used the 
only available government tool to screen employee eligibility would be subjected to 
adversarial treatment by our government. 

These ICE raids once again highlight significant weaknesses in the Basic Pilot program - 
flaws that we’ve discussed w'ith Congress and other interested parties several times over 
the past year. 

The Basic Pilot program, along with increased employer sophistication in processing 
identity documents, was reasonably effective at its inception in helping to eliminate the 
use of counterfeit paperwork in the job application process. 

However, in response to Basic Pilot the underground market evolved by replacing 
counterfeit documents with genuine identification documents obtained under fraudulent 
terms. For example, the most common form of 1-9 documents produced - state 
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identification cards or driver licenses - are obtained with valid copies of birth certificates 
and social security cards. As 1 stated earlier, an employer is required by law to accept 
eligible documents on face value. We believe this challenge will continue, as valid birth 
certificates can be resold to another undocumented worker for reuse in obtaining yet 
another official state identification card. 

Furthermore, over time fatal flaws in the Basic Pilot Program came to light. As cuirently 
structured, Basic Pilot does not detect duplicate active records in its database. The same 
Social Security number could be in use at another employer, and potentially multiple 
employers, across the country. 

As a result, today employers are confronted with a prolific and sophisticated document 
fraud industry now capable of providing unauthorized workers with documents and 
identities that challenge our ability to detect identity and document fraud and seem to 
defeat the government’s Basic Pilot Program that we depend upon to gauge our 
effectiveness. Let me underscore this point: Basic Pilot is currently the only government 
tool provided to employers today and it is fatally flawed. 

As you can see, employers have no foolproof way to determine if a new hire is presenting 
valid identification documents obtained under fraudulent circumstances. Furtheimore, 
attempts to use additional means to determine employee eligibility place employers in 
jeopardy with government agencies who try to protect the rights of our employees. From 
our point of view, employers like Sw'ift w'ho are trying to abide by the law are not the 
problem in the immigration reform debate - the current immigration system is the 
problem. 

Our country needs a legislative solution to the issue of employment verification - and 
more broadly comprehensive immigration reform - that includes: 

• revamped federal work verification systems such as an improved Basic Pilot 
program that ensures one worker, one identification number; 

• standardized state identification ! driver’s license requirements, that provide 
robust validation of U.S. work authorization; 

• tamper-proof, biomefric identity docnments; 

• tough penalties for employers who break the law with protection from disruptive 
and costly enforcement actions like Swift experienced on December 1 2th for 
those who follow the law; 

• a re-focused mission for ICE that includes true cooperation with employers w'ho 
play by the rules; 

• a guest worker program; and 

• earned status adjustment for a large portion of the estimated 12 million 
individuals illegally here today, whether as citizens or permanent alien residents. 

Swift & Company is working diligently under current regulations and available resources 
to bar the employment of unauthorized w'orkers in our workforce. Thank you for inviting 
me to speak today and for your ongoing efforts to implement common sense, balanced 
and comprehensive immigration reform legislation. 
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Ms. Lofgren. Thank you very much. 

Mr. Yale-Loehr? 

TESTIMONY OF STEPHEN YALE-LOEHR, MILLER MAYER, LLP, 
ADJUNCT PROFESSOR, CORNELL LAW SCHOOL 

Mr. Yale-Loehr. Thank you. The Subcommittee asked me to 
give you a brief history about employer sanctions. I also want to 
talk with you about some systemic problems with the current em- 
ployer sanctions regime and conclude with some recommendations. 

First, a brief history. Congress enacted employer sanctions in 
1986. Until then, it was not illegal for an employer to hire someone 
who did not have proper work authorization. It was illegal for the 
worker to be here without proper work authorization, but it was 
not illegal for an employer to hire them. 

That changed in 1986 when Congress enacted employer sanctions 
as part of IRCA. IRCA did four things relating to this hearing 
today. 

First, it prohibits employers from knowingly hiring undocu- 
mented workers. 

Second, it requires all employers to verify identity and work eli- 
gibility of all job applicants, U.S. citizens or foreign nationals. 

Third, IRCA created anti-discrimination protections. 

And, fourth, although it wasn’t in the statute, one flaw of IRCA 
was that it failed to provide for a temporary worker program to 
allow future flows of temporary workers to enter the United States 
legally. 

Congress was concerned that the enactment of employer sanc- 
tions might increase discrimination against foreign-looking and for- 
eign-sounding job applicants, so it asked the Government Account- 
ability Office to do a series of three reports. 

In 1990, the final version of that report came out and the GAO 
found that IRCA’s employer sanctions provisions created “a serious 
pattern of discrimination.” The GAO found that because of em- 
ployer sanctions, discrimination against foreign-looking and for- 
eign-sounding job applicants increased by 19 percent. 

Despite that finding by the GAO, Congress did not do much to 
repeat or to modify employer sanctions. Employer sanctions effec- 
tively has created a paradox. We have a high degree of paperwork 
compliance, but a low degree of actually stopping undocumented 
workers from entering the United States or working here. 

Employers complain about the paperwork burdens and they do 
not want to be junior immigration inspectors. Fraud and discrimi- 
nation have increased with employer sanctions over the last 20 
years. 

What to do about it? Well, in 1994, Representative Barbara Jor- 
dan headed a commission that looked into this issue and they came 
up with a proposal to take verification away from employers and 
put it on the government. They recommended a computerized reg- 
istry of looking at Social Security and immigration databases. That 
was the genesis of the Basic Pilot program that Congress enacted 
in 1996. 

I am not going to talk about the Basic Pilot program because the 
other panelists will talk about that in more depth. What I next 
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want to focus on are some of the systemic problems in our current 
employer sanctions regime. 

First, the political compromise that created employer sanctions 
floundered against the economic reality of the fact that we did not 
have a legal way to bring in needed temporary workers to the 
United States legally. Therefore, they had to enter illegally and use 
fake documents many times. 

Second, employer sanctions enforcement has been inconsistent. It 
was fairly good right after enactment of IRCA in 1986, but has 
then declined. For example, the Immigration and Naturalization 
Service audited almost 10,000 employers back in 1990, but only 
2,200 in fiscal year 2003, a decline of 77 percent. Similarly, back 
in 1992 the Immigration Service issued over 1,460 notices of intent 
to fine against employers who violated employer sanctions. By 
2004, that had dropped to three, a decline of 98 percent. 

So what do we do? Well, I have several recommendations in my 
written testimony. I call them the 3 E’s: enforcement, evaluation, 
and entry. 

First, on enforcement, we need consistent, vigorous and ade- 
quately funded enforcement that is funded by the Congress over 
the long haul, not just for a few years. Moreover, we need to target 
employers who intentionally violate whatever employer sanctions 
regime is enacted. 

Second, evaluation. We need to properly, quickly and accurately 
evaluate a person’s documents so that we know those documents 
are not fraudulent and that they do relate to the person presenting 
those documents. We also need to continually evaluate any new 
system to make sure that it is working properly with very few er- 
rors and is not causing any increase in discrimination or privacy 
problems. 

Third, entry. We need to have a temporary worker program as 
part of comprehensive immigration reform that is large enough to 
accommodate our labor shortages. Those people then will be able 
to enter legally and with proper documents. That will reduce incen- 
tives to enter illegally or use false documents. 

These three elements are the three legs of the stool that can re- 
form our employer sanctions regime. All three legs need to be ade- 
quately funded and enforced over time or they may fall apart. 

In sum, employer sanctions is a very important component of 
comprehensive immigration reform, perhaps the most important 
component because it affects all Americans, not just immigrants. 
For that reason. Congress must handle this issue carefully and 
thoughtfully. 

Thank you. 

[The prepared statement of Mr. Yale-Loehr follows:] 
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Madam Chainvoman and Distinguished Members of the Subcommittee: 

My name is Stephen Yale-Loehr. I teach immigration law at Cornell University Law School. I 
am also co-author of Immigration Law and Procedme, a 20-volume immigration law treatise. It 
is considered the standard reference work for U.S. immigration law. It has been cited by courts 
more than 400 times, including several times by the U.S. Supreme Court. I also chair the 
business immigration committee of the American Immigration Lawyers Association. I am 
testifying in my personal capacity. 

Thank you for inviting me to testily about the current employer sanctions program and 
recommendations to improve it through an electronic employment verification system (LEVS). 1 
have been following and writing about this issue since 1986, when Congress first enacted 
employer sanctions. 

My testimony first provides a history of employer sanctions. I then discuss the Basic Pilot 
Program, which is the administration’s current effort to improve employer sanctions. Next, I 
discuss some systemic problems In the current employer sanctions program. I conclude with 
some recommendations. 

I. History of Employer Sanctions 

A. Pre-1986: The Texas Proviso 

Until 1986 no law made it illegal for an employer to hire an undocumented worker. In fact, in 
1952, in passing legislation making it illegal for any American to “harbor” an undocumented 
individual. Congress stated that it was specifically no! illegal to hire such an individual.' This 
came to be known as the “Texas Proviso.” It meant that employers were free to hire whomever 
they chose, without having to verify an individual’s eligibility to work. If an unauthorized 
worker was among the ranks of their employees, nobody questioned it and the employer was free 
to go on with business as usual without worry; it was simply up to the undocumented worker to 
avoid being caught by immigration authorities and deported.^ 

B. 1986; IRCA Enacts Employer Sanctions 

As Congress considered immigration reform in the early 1 980s, debate over whether to enact 
employer sanctions was long and intense. The theory behind employer sanctions is twofold: (1) 
imposing penalties on employers of undocumented workers will deter the hiring of such 
noncitizens; and (2) because securing employment is the primary reason for illegal entry and 
residence, this will reduce incentives for illegal entry. 

Some members of Congress argued that an employer sanctions program might place an undue 
burden on employers. Not only would all employers be subject to new paperwork obligations; 


' Immigration and Nationality Act of 1952, Pub. L. No. 82-414, 66 Stat. 163. 

^ See generally Charles Gordon, Stanley Mailman & Stephen Yale-Loehr, Immigration Law and 
Procedure § 7.01 (rev. ed. 2006). 
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employer sanctions also raised the specter that employers would have to become experts in 
immigration law to identify which categories of noncitizens were authorized to work.^ 

Another area of concern was what kind of documentation would suffice to establish eligibility 
for employment. Congress was aware of the huge market that exists in fraudulent documents. 
Some proponents argued that a fomi of counterfeit-proof documentation ought to be devised to 
ensure the effectiveness of any employer sanctions program. The risk that this might lead to a 
“national identity card,” however, caused many members of Congress to shy away from such a 
requirement. Those opposed to an identity card won. 

A third major concern was that employer sanctions would lead to discrimination against those 
who looked foreign or sounded foreign, and that existing fair employment laws would not 
provide a remedy. For example. Title VII of the Civil Rights Act of 1964'* applied only to 
employers with fifteen or more full-time employees. Moreover, it barred national origin 
discrimination but not discrimination based solely on alienage." 

Congress addressed these competing concerns in the Immigration Reform and Control Act of 
1986 (IRCA).*’ IRCA employed a three-pronged approach regarding the hiring of undocumented 
workers. First, it did away with the Texas Proviso and specifically prohibited employees from 
knowingly hiring undocumented workers.’ Second, it required employers for the first time to 
verify, by use of the paper 1-9 form still in use today, the identity and authorization to work of all 
their employees, including U.S. citizens.* For those individuals who failed to comply with or 
meet the new verification requirements, employers were required to refuse employment. Third, 
Congress included antidiscrimination provisions to prohibit employers from discriminating on 
the basis of national origin or citizenship status in hiring and firing employees.** Failure to 
comply with any of these provisions resulted in penalties being imposed, ranging from small 
monetary fines for first time, minor paperwork violations to criminal sanctions for repeat 
offenders, includingjail time of up to six months. 

To monitor whether employer sanctions would contribute to discriminatory practices, Congress 
asked the General Accounting Office (GAO) to prepare three annual reports on the employer 
sanction program’s implementation. Under the statute, the employer sanctions program would 
terminate if: (1) the final GAO report found that a “widespread pattern of discrimination” 
resulted from employer sanctions; and (2) Congress enacted a joint resolution stating that it 
approved the GAO findings.'*’ 


* See generally Maurice A. Roberts & Stephen Yale-Loehr, Employers as Junior Immigirition 
Inspectors, 21 International Lawyer 1013 (1987). 

‘'42U.S.C. § 2000e-2. 

’ See Espinoza v. Farah Manufacturing Co., 414 U.S. 86 (1973). 

® Immigration Reform and Control Act of 1986 (IRCA), Pub. L. No. 99-603, 100 Stat. 3359. 

’ INA § 274A(a), 8 U.S.C. ij 1324a(a). 

* INA § 274A(b), 8 U.S.C. § 1324a(b). 

’ INA § 274B, 8 U.S.C. § 1324b. 

IRCA, supra note 6. § 101 (enacting INA § 274A(j)-(n), 8 U.S.C. § 1324a(j)-(n)). 
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C. 1990: GAO Finds Employer Sanctions Causes Discrimination 

The GAO issued its final report in March 1990." It was based on a survey of over 9,400 
employers, which statistically projected to a universe of about 4.6 million employers. The GAO 
report found that the enactment of employer sanctions had created “a serious pattern of 
discrimination.” Overall, the GAO estimated that 19 percent of all employers began one or more 
discriminatory practices as a result of IRCA’s enactment." The GAO report concluded that 
IRCA’s employer sanctions provisions failed to deter undocumented workers and increased 
discrimination against foreigndooking and -sounding workers because of “1. lack of 
understanding of the law’s requirements, 2. confusion and uncertainty on the part of employers 
about how to determine employment eligibility, and 3 . the prevalence of counterfeit and 
fraudulent documents that contributed to employer uncertainty over how to verify eligibility .”” 

Despite the GAO report. Congress did not terminate employer sanctions. Over time, it became 
clear that employer sanctions was not working effectively. This was due in part to the conflicting 
interests that the sanctions try to satisfy and the lack of a mechanism to verify a worker’s actual 
identity and employment eligibility. Most importantly, the government never fully committed to 
seeing this new employee verification program through to fruition. The appropriate and 
necessary resources required to run the program were never devoted to it. As a direct result of 
this, and as the 1990 GAO report underscored, employers were simply unequipped to properly 
handle the large volume of fraudulent documents. At the time of IRCA’s implementation, 29 
different types of documents were acceptable to verify work authorization and identity. With so 
many different documents allowed, this provided ample opportunity for fraud to take place. 
Employers, often having had little or no training in detecting fraudulent documents, were faced 
with the dilemma of either blindly accepting these documents or acting on a hunch and rejecting 
the documents but then facing penalties or lawsuits as a result of IRCA’s antidiscrimination 
provisions. In the end, fraud and discrimination took over the system. 

D. 1994: The Jordan Commission Proposes Government Verification 

Employer sanctions created a paradox: a fairly high degree of supposed compliance but a 
relatively low degree of deterrence. Add the cost to businesses of paperwork and the documented 
increase in discrimination, and many people questioned the wisdom of continuing employer 
sanctions. One possible solution is to switch the burden of employment verification from 
employers to the government. The theory is that a government verification program could defeat 
the impact of fraudulent documents and also decrease discrimination by providing assurances to 
employers that the person they have hired is in fact authorized to work in the United States. The 
Commission on Immigration Reform, also known as the Jordan Commission after its chair. Rep. 
Barbara Jordan, was a leading proponent of testing such an approach. 


" General Accounting Office, Immigration Reform-Employer Sanctions and the Question of 
Discrimination (1990) [hereinafter GAO Report]. 

"W. 
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The Jordan Commission proposed having the government verify employment information by 
reviewing data from the Social Security Administration (SSA) and the immigration agency (at 
that time the Immigration and Naturalization Service (INS)).''' Employers would submit 
employees’ social security numbers to a computerized registry system. The government would 
then verify that the number belonged to someone authorized to work.*’ 

E. 1996: IIRAIRA Changes 

Congress tried to address problems in the employer sanctions regime as part of the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA)."’ The 1996 law, 
however, did not appropriate significant and necessary resources to improve workplace 
enforcement. Nor did it do much to improve the existing employer sanctions provisions. And 
even regarding document fraud, virtually the only measure taken by Congress in IIRAIRA was 
to slightly reduce the number of documents allowed for the purpose of verifying work 
authorization and identity, from 29 to 27. However, IIRAIRA did enact three pilot projects to 
strengthen and improve the employee verification process. Of these three projects, only one 
remains: the Basic Pilot Program.” The Basic Pilot Program is similar in concept to the Jordan 
Commission’s recommendation for a computerized registry system. 

2. The Basic Pilot Program: Not Ready for Prime Time 

The Basic Pilot Program, or the Employment 'Verification Pilot Program as U.S. Citizenship and 
Immigration Services (USCIS) now calls it, is a voluntary program whereby employers enter 
Form 1-9 data (name; date of birth; Social Security number) into a computer within three days of 
an employee’s hire date.** This information is then compared with centralized databases at the 
SSA and the immigration agency (originally at the INS, now in the USCIS of the Department of 
Homeland Security (DHS)) to verify identity and citizenship. The data is then checked against a 
DHS database to verify employment eligibility.” If eligibility cannot be confirmed immediately, 
employers must notify their employees of the finding. The employees have the right to contest 
tentative nonconfirmation findings by contacting SSA or USCIS, as appropriate, to resolve any 
inaccuracies in their records. This contesting process is normally limited to 10 federal workdays. 
During this time, employers are not permitted to take any adverse actions against employees 
based on the tentative nonconfirmation finding. When employees contest their tentative 
nonconfirmation findings, USCIS informs their employers of the employees’ work-authorization 


''* U.S. Commission on Immigration Reform, U.S. Immigration Policy: Restoring Credibility 
(1994). 

*’ Id. at xi-xvii. 

*® Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (enacted as Division C 
of Omnibus Consolidated Appropriations Act, 1997, Pub. L. No. 104-208, 110 Stat. 3009). 

Jr/. § 403. 

** See generally U.S. Citizenship and Immigration Services, Registration for Employment 
Verification Pilot Program, at httDs://ww'w.vis- 
dhs.coni/'EmploverReaistration)'' StartPas;e.aspx'?JS~'YES . 

*’ See generally USCIS, Report to Congress on the Basic Pilot Program (2004), a! 
http:.7i 4 9.10 1 .23.2/g raphics/aboutu5 / renssludies/piloteval/BasicFlN, \L 0704.pdf 
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status. When employees do not contest their findings within the allotted time, they receive final 
nonconfirmation findings. Employers are supposed to terminate employees in three 
circumstances: when employees indicate that they do not wish to contest the finding, when 
employees are found not to be work-authorized, or when employees receive final 
nonconfirmation findings.^'’ 

The Basic Pilot Program is not a perfect solution to the employer sanctions problem. The most 
fundamental problem remains the fact that for the system to work, DHS must run the identity 
information it receives against the SSA database, a database that is otherwise outside the Basic 
Pilot Program system and that is not intended to be used for immigration purposes. While the 
verification process now runs relatively quickly for citizens, processing times will certainly 
increase if all employers are required to use the system.^' The processing times will be even 
longer for noncitizens. Because the DHS and SSA databases are not fully integrated and often 
have difficulty communicating with each other in an efficient manner, the process can take two 
weeks or longer for noncitizens. This is simply too long for many employers to wait. 

Furthermore, a high number of errors continue to be reported, slowing the process even more. It 
has been estimated that about 20 percent of all initial Basic Pilot Program entries are false- 
negatives, meaning that the applicant is originally thought to be not work eligible, but that a later 
review determines him or her to be work authorized.^^ Many of these initial errors occur for 
simple reasons, such as the transposition of a first and last name, or a name change because the 
worker recently married. 

With the Basic Pilot program running inefficiently and ineffectively on a voluntary basis, and 
with only 15,000 participants, expanding Basic Pilot in its current state and requiring 
participation by all 8,4 million employers would be a bureaucratic nightmare. Full scale 
implementation would also cost at least $1 1.7 billion per year, according to a 2002 study. 

3. Systemic Problems with the Current Employer Sanctions Regime 

Several reasons exist for the failure of the current employer sanctions regime: 


“ Id at 2-3. 

” PowerPoint presentation by Gerri Ratliff, Chief of the U.S. Citizenship and Immigration 
Services (USCIS) Verification Division (June 26, 2006), at 
http://mvrick.house.govAterificatioii%2Qpresentation%20June%2026.ppt. 

” Immigrant Employment Verification and Small Business: Hearing Before the Subcomm. on 
Workforce, Empowerment, and Government Programs of the H. Comm, on Small Business 
(2006) (statement of Angelo Amador, Director of Immigration Policy, U.S. Chamber of 
Commerce) [hereinafter Amador testimony], at 

http://wwwru5clianiber.com/'NR;'rdonlvres/eDssu71e6fzvb7aiu33vs5r)2fmvzvap74Dciz544pii6idni 
wmd4trtT 2nidhv fxSe vv71iftk6chciiueb7hsSd6wilxxd/060627 amad or e mpl oyment veri ricalion.p 

Institute for Survey Research & Westat, INS Basic Pilot Evaluation Summary Report 49 (Jan. 
29, 2002), a! 

htlp://wvvw,uscis,g ov,.' Files.'nati vedo auments/INSB.4SlCpiiot summ ian2920 () 2.f)df 
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• First, the political compromise that formed the basis of employer sanctions in 1986 
foundered on the economic reality of the continuing need for workers and the inability of 
our immigration system to provide them legally. That reality continues today. 

• Second, as stated above, employer sanctions has created a paradox: a fairly high degree 
of compliance but a relatively low degree of deterrence. Employers are checking 
workers’ papers, as they are supposed to. But many of the verification documents may be 
fraudulent, or belong to a different person than the one who is presenting them. Until we 
solve the problem of fraudulent documents, employer sanctions will not work. 

• Third, employer sanctions enforcement has not been consistent. 

These themes are fleshed out below. 

As recently as 2005, a Government Accountability Office study said that correcting the many 
problems out of the employee verification system remains the single biggest step in curtailing 
illegal migration and unauthorized employment.^'* But part of the problem is that we lack enough 
legal channels for foreign workers to come to the United States legally. Any comprehensive 
immigration reform bill must include temporary worker provisions if employer sanctions is to 
work. 

Another part of the problem is inconsistent enforcement of employer sanctions. As early as 1991, 
for example, Doris Meissner, fomier INS Commissioner, and Robert Bach, fonner head of INS 
policy and planning, warned that “evidence is building that the early effort among employers to 
comply in response to publicity about the new law and wide-ranging INS contacts is dissolving 
into complacency as employers experience the low probability of an actual INS visit.”^'* Their 
concerns proved valid. Government audits of employers to measure compliance with employer 
sanctions peaked at almost 10,000 in 1990, and then fell 77 percent to less than 2,200 in fiscal 
year (FY) 2003,“ Notices of intent to fine companies for employer sanctions violations also 
dropped precipitously. From FY 1992 to FY 2004, notices of intent to fine fell 98 percent, from 
1461 notices in 1992 down to just three in 2004.^^ Reflecting these trends, in 1999 the INS 
placed employer sanctions enforcement last in a list of five interior enforcement priorities.^** 

Employer sanctions enforcement has increased over the last two years. U S. Immigration and 
Customs Enforcement (ICE) has begun what DHS Secretary Michael Chertoff calls a “strategic 


“ Government Accountability Office, No. GAO-05-813, Immigration Enforcement: Weaknesses 
Hinder Employer Verification and Worksite Enforcement Efforts 2 (2005) [hereinafter GAO 
Report], at http:. '/W"vvw.g ao.tiov,knew.items.''d058i3.pdf 
Doris Meissner & Robert Bach, in The Paper Curtain: Employer Sanctions’ Implementation, 
Impact and Reform (Michael Fix, ed., 1991). 

Peter Brownell, The Declining Enforcement of Employer Sanctions, Migration Information 
Source, Sept. 2005, at htl p:,'7www.migratiQiiinfonnatioa.ora''Feature/'d ispla v.efm ?id'" 332 . 

GAO Report, supra note 1 1, at 35 (figure 4). 

Brownell, supra note 26. 
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shift” in enforcement by focusing on employers that knowingly or recklessly hire illegal 
immigrants. Those employers often face criminal charges — including money-laundering 
charges — and seizure of assets rather than administrative fines. 

“We found that [administrative] fines were not an effective deterrent,” Julie L. Myers, assistant 
secretary for ICE, told the New York Times. “Employers treated them as part of the cost of 
doing business.”^® While the former INS brought 25 criminal charges against employers in 2002, 
ICE arrested 716 employers in 2006.^“ 

“Companies that utilize cheap, illegal alien labor as a business model should be on notice. ICE is 
dramatically enhancing its enforcement efforts against employers that knowingly employ illegal 
aliens,” said Ms. Myers in mid-2006. “Criminal indictments ... are the future of worksite 
enforcement.”^' 

That trend is continuing with some well-publicized raids. For example, just a few days before 
Labor Day last year, federal immigration agents descended on Stillmore, Georgia and 
surrounding areas just before midnight, entering homes and swarming the Crider chicken 
processing plant. Over three days, some 1 25 undocumented workers were rounded up and 
detained."^ 

This effort to increase worksite enforcement became even more evident on December 12, 2006, 
when ICE agents raided Swift & Company production facilities located in six states.^^ This was 
despite the fact that Swift participated in the Basic Pilot Program. While I am not here today to 
address the human costs of the shortcomings of our immigration system, I would like to note 
here that the stepped-up enforcement elforts of ICE come at the steep if not incalculable cost of 
the lives of hard working families being torn apart. More quantifiable is the economic price of 
our failed employment verification system. Swift has stated that the raids, which displaced over 
1 ,300 of their workers, would cost the company $30 million. A third of that will go to expenses 
tied to hiring incentives and work-retention efforts, the rest is tied to lost operating efficiencies.^'* 


Julia Preston, U.S. Puis Onus on Emi>loyers of Immigrants, N. Y. Times, July 3 1 , 2006, at A6. 

™ Matthew Dolan, Restaurant Chvners Face Sentencing; Trio Seek to Avoid Prison in 
Immigration Case, Baltimore Sun, Mar. 28, 2007, at IB. See generally Stanley Mailman & 
Stephen Yale-Loehr, Criminalizing Employer Sanctions: Employers Walk a Tightrope, New 
York Law Journal, Aug. 25, 2006, at 3. 

Paul Cuadros, The New Tactics of Immigration Enforcement, Time Magazine, Aug. 7, 2006, at 
httn:,7www ti mc.co m/titn e,''nation.' 3rticle/0.8599. 1223 600.00.htm l. 

Associated Press, Immigration Raid Cripples Georgia Town, Sept. 15, 2006. 

Nicole Gaouette, Six Meal Plants are Raided in Massive l.D. Theft Case, Los Angeles Times, 
Dec. 13, 2006, at A18. 

Robert Pore, Swift ’s Beef Operation Still Feeling Effect of Immigration Raid, Grand Island 
(NE) Independent, Apr. 1 1, 2007, at 

htlp:/./vvw'A'.th e!iid et>er!d ent.Go m./storieSi/Q41 1Q7/new swiftl 1 .shtml . 
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Immigration raids nationwide have continued to increase this year, with recent raids in New 
Bedford, MA, Baltimore, MD and Santa Fe, NM, to name a few.^^ Enforcement of a broken 
system does not seem to be the just or economical approach that we, as a nation, should be 
taking. We are simply throwing good money after bad. Instead, we need to reform our 
employment verification system. 

4. Recommendations for a Workable Electronic Employment Verification System 

This much is clear: Some kind of workable, efficient, and accurate electronic employment 
verification system (EEVS) is necessary. The question remains, however: What steps need to be 
taken for this to be achieved? 

• First and foremost, worksite enforcement must be part of a broader package of 
comprehensive immigration reform, which includes opening more — and more efficient — 
legal channels for foreign workers to enter the United States. Enforcement measures 
alone simply will not work. We must face economic reality and recognize that a labor 
shortage exists. For businesses to prosper and our country to remain competitive in the 
global economy, and to dissuade individuals from bypassing lengthy wait times and 
making unauthorized border crossings in search of jobs, employers need legal and 
efficient access to foreign workers. 

• Second, the government must assist employers in making an employment verification 
system work, both through appropriate funding and by making all necessary resources, 
including money, technology, and additional training and manpower, available to them. 
The resources needed, while not fully identified at this point, assuredly will be great, and 
employers should bear some of the burden. But employers cannot be expected to comply 
with the law, verifying the identities and work authorization of tens of millions of 
potential employees fully on their own, without additional help from the government. 

• Third, the government must make use of existing technology to create an efficient, 
workable EEVS. This includes continuing to implement and perfect biometric 
identification technology, possibly developing a biometric Social Security card, and 
simplifying the process for employers by allowing the use of a single swipe card 
containing information currently asked for on the 1-9 form. The only documents that 
should be allowed to verify a noncitizen’s identity, immigration status, and eligibility to 
work are biometric Social Security cards, legal permanent resident (“green”) cards, and 
immigration work authorization cards. 

• Fourth, once the problems with Basic Pilot or any other EEVS system are worked out— 
and they must be certified to have been worked out before full scale implementation — the 
system must require all employers to participate. Until that happens, however, the system 
must be phased in gradually, both to allow time for any necessary technological and/or 
efficiency fixes and to allow employers to acquire the tools necessary (biometric 
scanners, etc.) to implement and operate the system effectively. Given employers’ urgent 


See generally http:/ / www .i ee.aov/r)i.i'news/'newsreleases;’index.htm . 
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needs for foreign workers, premature full scale implementation will result in skepticism 
in the program and an unwillingness to participate on the part of employers, who will 
choose to risk penalties and operate outside of the system. 

• Fifth, DHS must establish some kind of entity to monitor the progress of new measures 
and the efficiency and accuracy of the program in general, and to help encourage 
employer participation. 

• Sixth, any new employment verification system must be designed to protect privacy and 
ensure that the discrimination caused after IRCA’s enactment does not reoccur. To this 
end, the concerns of both employers and individual workers must be addressed. Any 
privacy violations or discrimination in the workplace must be quickly investigated and 
punished. 

• Seventh, employer sanctions enforcement must be vigorous, consistent, and sustained. 
Employers initially complied with IRCA’s employer sanctions regime, in part because of 
vigorous enforcement across all industries. As enforcement waned in the 1 990s, however, 
businesses began to worry less about employer sanctions compliance. Congress must 
appropriate enough money every year to ensure that employers comply with the law, and 
that ICE actively enforces it. 

It is relatively easy to state these goals. It is harder to know how to effectively implement them. 
For example, some people have advocated adding biometric information to Social Security cards 
so that they could be used as a reliable identity document for employment verification 
purposes.^^ The Social Security subcommittee of the House Ways and Means Committee held a 
hearing on this issue in March 2006.^’ That testimony deserves a careful reading. It is sobering. 
As Dr, Stephen T. Kent, chair of the National Research Council’s Committee on Authentication 
Technologies and Their Privacy Implications, testified, developing identity systems is much 
more complex than it initially appears:^* 

Success , . . depends not only on the card technology we use but on all of the ways the 

system components have to work together The high cost of fixing or even abandoning a 


See, e.g., Doris Meissner& James Ziglar, The Winning Card, N.Y. Times, Apr. 16, 2007, at 
A19. 

Fourth in Series of Subcommittee Hearings on Social Security Number High-Risk Issues: 
Hearing before the Subcomm. on Social Security of the H. Comm, on Ways and Means (2006) 
[hereinafter Social Security Hearing], at 

h ttp :/7wavs a ndmeans. house. i; ov/'hea rirms.as ii?Forminode=D rintfncndiv&i d=4979 . 

fd. (statement of Stephen T. Kent, chairman. National Research Council Committee on 
Authentication Technologies and Their Privacy Implications), at 
http:./'/v vavsandmeans.liouse. gov/bearings.as p ?formmode"'printfrien div&id"4979,fKem 
[hereinafter Kent testimony]. See a/so Committee on Authentication Technologies and Their 
Privacy Implications, National Research Council, IDs— Not That Easy: Questions About 
Nationwide Identity Systems (Stephen T. Kent & Lynette I. Millett, eds., 2002), ai 
htlp:/.T ~iooks, nap. edu.-Tiiml.'’id Questions/ . 
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system makes it essential that potential ramifications are explored very thoroughly prior to 
making decisions about design details and deployment of a system. ... No method of 
ensuring that the person presenting the card is the proper owner can be completely reliable. A 
key decision for any system of this sort would be determining an acceptable threshold of 
false rejection and false acceptances, none of which are going to be zero in any practical 
technology. ... In conclusion, . . . none of the issues raised by development and deployment 
of large scale Identity systems are simple. The questions posed . . . should be carefully and 
thoroughly applied, not only from a privacy perspective but from a security, usability and 
effectiveness perspective as well.^® 

Frederick G. Streckewald from the Social Security Administration testified at the same hearing 
that it would cost over $25 per card to issue a Social Security card with enhanced security 
features, such as biometric identifiers.'*'’ The SSA estimated that the cost of replacing Social 
Security cards for all 240 million Social Security cardholders would be approximately $9.5 
billion.*' That would not include the startup costs to buy the equipment needed to produce and 
issue such a card. 

Even assuming such the privacy, security, and cost issues could be worked out, other potential 
problems remain in using a biometric Social Security card or other national ID card. For 
example, such a card should not be issued to foreign nationals first. Otherwise, massive 
discrimination problems could result. 

Similarly, it is hard to know at what point any EE'VS system will be reliable enough to impose 
on all employers. As numerous commentators have noted, even an error rate of just 1 percent 
would still translate into over a million people a year being erroneously disqualified or 
temiinated from work.*^ Most of these would be U.S. citizens. 

We also need to have buy-in from employers and workers. Any system has to involve both 
groups to be effective. For that reason Congress should enact a provision to create an 
employer/worker advisory group to work with DHS in establishing an effective EEVS.*’ 

Finally, Congress should carefully consider the privacy implications of any electronic system to 
verify work eligibility. Employers will be forced to demand the required cards so it will become 
impossible to work in this country without carrying an identification card. This would be a 
fundamental policy change, because it would mandate ID as the cost of living and working in the 
United States. It would represent a fundamental reorientation of the relationship between the 
individual and government. Instead of being free to work, with the burden on the government to 
intercede where illegality is suspected, it would create an America where employees must seek 


” Kent testimony, supra note 38. 

^ Social Security Hearing, supra note 37, at 

http://wav sand m-6ans.ho use.gov/ hearings. asp?fonnmode=prmttne ndlv&id4979ff Streckewald. 

* Amador testimony, supra note 22, at 7. 

* See Independent Task Force on Immigration and America’s Future, Immigration and 
America’s Future: HA New Chapter 50-52 (2006). 
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the affimiative permission of government to work through the construction of a complex of 
databases and identity papers. And once that national identity infrastructure is created, privacy 
advocates worry that it would inevitably be expanded to many other purposes beyond preventing 
undocumented labor, including the routine monitoring and control of other activities."*"* Any 
EEVS system must have robust procedures to allow people to quickly fix errors. 

Many of these recommendations accord with provisions already in the Security Through 
Regularized Immigration and a Vibrant Economy Act of 2007 (STRIVE Act) (H R. 1645). For 
example, the STRIVE Act would require ICE officials to spend at least 25 percent of their time 
on worksite enforcement."*^ That will help keep enforcement consistent and vigorous. Similarly, 
The STRIVE Act would expand existing antidiscrimination protections by applying them to the 
new EEVS set up under the bill.'**’ The bill would make it an unfair immigration-related 
employment practice to temiinate an individual based on a tentative nonconfirmation notice or to 
use the EEVS to screen an applicant before an offer of employment, among other things."*’ The 
STRIVE Act would also attempt to protect individuals’ privacy rights by storing only limited 
information in the EEVSA computer system.""* The bill would also require employers to make 
sure others did not have access to the system."*’ 

Conclusion 

Employer sanctions is a multifaceted problem. It requires a multifaceted solution. It is like a 
three-legged stool. I call these the three Es-Enforcement, Evaluation, and Entry: 

• Enforcement: We must have consistent and vigorous enforcement of our employer 
sanctions laws. 

• Evaluation: We must have a mechanism of properly evaluating a person’s documents to 
know that they are not fraudulent and that they relate to the person presenting them. We 
must also continually evaluate any new employment verification system to make sure it is 
working properly and accurately, without creating adverse discrimination or privacy 
problems. 


"*"* See Tim Sparapani, Problems with Employment Eligibility Verification Legislative Proposals 

(Dec. 7, 2005), at hltp:/. Vvww.aclu . org/privacvAvorkplace/224!Slee200 51207,html. See also 
Social Security Hearing, supra note 37 (statement of Marc Rotenberg, Executive Director, 
Electronic Privacy Information Center), at 

htt p://wav 5 andme ans. house. ao v/hea r ings.a&p?formmode"print friendiv&id^4S>79 #Rotenberg : 
Electronic Privacy Information Center, Spotlight on Surveillance: Expansion of Basic Pilot 
Would Steer Employment Verification Toward Disaster (Apr. 2006), at 
iittD://www.eDic.orB./privacv.''sun.-’ei!iance.'SDOtiiahtt0406/ . 

"*’ H R. 1645 § 305(b). 

Id. ij 303. 

Id. § 303(c). 

*^Id. § 301. 

« ■ 
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• Entry: We must create a temporary worker program large enough to allow most foreign 
workers to enter the United States legally. That will reduce the incentive to enter 
illegally. 

The three parts must be equally strong for employer sanctions to work. Failure to adequately 
address any of the three legs of this stool will mean that we will back here 20 years from now, 
discussing the same problem. 

Each of the three legs of the employer sanctions stool is a large problem itself The overall 
problem cannot be corrected overnight. Congress and the American people need patience. 
Moreover, no one magic bullet exists for any of the legs. For example, the types of enforcement 
efforts may need to vary over time to keep up with new trends. Congress may need to try various 
pilot EEVS programs and then evaluate them. And more than one temporary worker program 
may need to be implemented. 

However, employer sanctions is a very important component of comprehensive immigration 
reform. It is perhaps the most important component, because it affects all Americans, not just 
immigrants. For that reason, it is imperative that we handle this issue carefully and thoughtfully. 
We may never be able to eliminate all undocumented workers, but we can work to make the 
problem manageable. 
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Ms. Lofgren. Thank you. 

Now, finally, Dr. Rosenblum. 

TESTIMONY OF MARC ROSENBLUM, Ph.D., DEPARTMENT OF 
POLITICAL SCIENCE, UNIVERSITY OF NEW ORLEANS 

Mr. Rosenblum. Thank you very much. Madam Chairwoman 
and Members of the Committee. It is a great honor to be here with 
you today. I appreciate the opportunity to talk to you about the 
challenges of employment verification and worksite enforcement. 

The failure of existing immigration law to prevent undocumented 
employment has been well documented and establishing more effec- 
tive employment-based immigration controls has rightly been iden- 
tified by advocates of comprehensive immigration reform as a top 
priority. 

In short, the current system fails to provide employers the tools 
they need to identify undocumented employees. The 1-9 document- 
based verification system is vulnerable to document fraud, the use 
of fake IDs, and both the 1-9 system and the Basic Pilot Electronic 
Eligibility Verification System are vulnerable to identity fraud with 
the fraudulent use of borrowed or stolen identity documents per- 
taining to another person. 

In addition, enforcement of employer sanctions has never been a 
priority for INS or DHS, as we have just discussed, and penalties 
for noncompliance are low. These verification problems mean that 
even conscientious employers may unknowingly hire undocumented 
immigrants and weak enforcement provisions mean that unscrupu- 
lous employers may knowingly do so because the expected penalty 
is simply not a deterrent. 

So we need to address both the conscientious employers and the 
unscrupulous employers, and they require sort of separate solu- 
tions. 

These obstacles to effective enforcement are well known, and I 
will therefore focus on three additional problems which have re- 
ceived less attention. 

First, even as the current system fails to prevent undocumented 
employment, it also denies authorization to some U.S. citizens and 
other legal workers. False negatives occur during the 1-9 process 
because the system is complex and many employers recognize their 
inability to accurately determine a job applicant’s status. 

So some employers err on the side of caution by refusing to hire 
people who seem like they might be unauthorized to work, a phe- 
nomenon known as defensive hiring. 

The Basic Pilot was conceptualized in part to address this prob- 
lem by eliminating the need for subjective employer judgment, but 
Basic Pilot database errors are surprisingly widespread — we have 
talked a little bit about this. They exist on a scale that would affect 
hundreds of thousands and perhaps millions of workers in a uni- 
versal system. 

These errors demand our attention, because the logic of elec- 
tronic verification runs counter to the judicial principle of pre- 
sumed innocence. Under Basic Pilot, all job applicants are pre- 
sumed unauthorized until proven otherwise, so the burden is on 
the U.S. citizen or other legal worker to correct database errors, 
often after considerable time and expense, or lose their job. 
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A second problem is that these false negatives disproportionately 
affect persons born outside of the United States so that our overall 
employment verification system becomes a de facto source of em- 
ployment discrimination. Legal workers who look or sound foreign 
born are more likely to fail an employer’s eyeball test or to be sub- 
ject to additional scrutiny in the context of ambiguous verification 
procedures. 

Faced with these doubts, some employers refuse to hire such job 
applicants as a function of their appearance and other employers 
hire questionable job applicants but pass along the risk of doing so 
in the form of lower wages. 

A well-functioning electronic eligibility verification system could 
ameliorate this problem, but the Basic Pilot exacerbates the prob- 
lem because database errors in Basic Pilot are far more likely to 
affect naturalized citizens and legal immigrants than native-born 
citizens. 

A third unintended consequence of the current system is in- 
creased exploitation of undocumented workers by unscrupulous em- 
ployers. Ambiguity in the verification process allows employers to 
turn a blind eye to fraudulent documents at the point of hire and 
then discover an employee’s undocumented status later, perhaps in 
response to an employee’s demand for fair working conditions or 
their efforts to join a labor union. 

Because current rules place greater emphasis on migration con- 
trol than they do on holding employers accountable or enforcing 
U.S. labor law, some employers actively seek out undocumented 
employees knowing it puts them in a position to deport their labor 
problem later. 

Once again, the harmful effect on wages and standards are felt 
throughout the U.S. economy, not just by undocumented workers. 

As Congress considers comprehensive immigration reform, I be- 
lieve you confront a fundamental tension in this area. Most steps 
to limit undocumented employment, strengthening verification and 
enforcement procedures, tend to increase the risk of false nega- 
tives, employment discrimination and worker exploitation. 

Setting aside the politics, it is technically difficult to design a 
system which screens out those who should be screened out with- 
out causing collateral damage to legal workers and conscientious 
employers. 

This tension may best be resolved by providing employers and 
employees with clear and effective verification procedures so that 
straightforward compliance prevents the overwhelming majority of 
undocumented employment. 

Once such a verification system exists, enforcement efforts and 
penalty structures must be substantially increased to create a real 
deterrent to undocumented employment with a special focus on 
going after “bad apple” employers. 

Most importantly, we now have two decades of unambiguous evi- 
dence about the harmful, unintended labor market consequences of 
worksite enforcement. Yet even as Congress has been made aware 
of these adverse effects, flawed enforcement practices have not only 
been committed to continue, but they have been expanded in direct 
opposition to the conclusions of key reports on this subject. 
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So as Congress once again prepares to strengthen worksite en- 
forcement, as it should, I urge you to learn from these studies and, 
simultaneously, to take steps to prevent the predictable increase in 
false negatives, discrimination and exploitation, which are sure to 
result. 

Thank you again for the opportunity, and I would be happy to 
elaborate. 

[The prepared statement of Mr. Rosenblum follows:] 
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Madam Chairwoman and Distinguished Members of the Subcommittee: 

My name is Marc Rosenblum, and I am the Robert Dupuy Professor of Pan-American Studies 
and Associate Professor of Political Science at the University of New Orleans as well as a Fellow 
at the Migration Policy Institute. It’s an honor to be here with you today and I appreciate the 
opportunity to talk to you about the challenges of employment verification and worksite 
enforcement. 

In my comments today, I will begin by identifying three basic limitations in our current worksite 
enforcement regime which undermine efforts to prevent undocumented employment. These 
obstacles to effective enforcement are well known, and I will therefore focus much of my 
attention on three additional problems which have received less attention. First, even as the 
current system fails reliably to prevent undocumented employment, it also denies authorization 
to some US citizens and other legal workers. These so-called “false negatives” result in 
substantial lost employment opportunities for US workers. Second, for a variety of reasons, false 
negatives disproportionately affect persons bom outside the United States, including foreign- 
bom US citizens, so that worksite enforcement unintentionally promotes employment 
discrimination. Third, ambiguities in the worksite enforcement system, and asymmetries between 
labor and immigration law create incentives for unscmpulous employers to intentionally seek out 
unauthorized workers in order to take advantage of their vulnerability at the worksite. While 
undocumented immigrants are the immediate victims of these practices, the downward pressure 
on wages and standards which results affects all US workers. 

As Congress prepares to consider comprehensive immigration reform, I believe you confront a 
fundamental tension in this area: steps to limit undocumented employment — strengthening 
verification and enforcement procedures — tend almost inevitably to increase the risks of false 
negatives, employment discrimination, and worker exploitation. Setting aside politics, it’s 
technically difficult to design a system which screens out those who should be screened out 
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without causing collateral damage to legal workers and to conscientious employers. This tension 
may best be resolved by providing employers and employees with clear and effective verification 
procedures so that straightforward compliance prevents the overwhelming majority of 
undocumented employment. Once such a verification system exists, enforcement efforts and 
penalty structures must be substantially increased to create a real deterrent to undocumented 
employment, with a special focus on going after “bad apple” employers. 

Most importantly, we now have two decades of unambiguous evidence about the harmful 
unintended labor market consequences of worksite enforcement. Yet even as Congress has been 
made aware of these adverse effects, flawed enforcement practices have not only been permitted 
to continue, but they have been expanded in direct opposition to the conclusions of key reports 
on this subject. As Congress prepares once again to strengthen worksite enforcement — as it 
should — 1 urge you to learn from these studies and simultaneously to take steps to prevent the 
predictable increase in false negatives, discrimination, and exploitation which are sure to result. 

Background: Overview of Current System 

The 1986 Immigration Reform and Control Act (IRCA) made it illegal for employers to 
“knowingly employ” undocumented immigrants.* The primary mechanism for preventing the 
employment of undocumented immigrants within the United States is the so-called 1-9 document 
review process. Under this system, employees and employers are jointly required to complete a 
federal 1-9 form for each newly hire employee. The 1-9 form requires an employee to provide his 
or her identity information, including Social Security number and Alien identification number if 
applicable, and to attest under penalty of perjury to his or her legal residency status (citizen, 
lawful permanent resident, or employment-authorized immigrant). Federal law also requires 
employers to review one or more documents proving the identity and work-eligibility of the new 
employee, to make a record of the document reviewed on the 1-9 fonn, and to attest under 
penalty of perjury that the documents appear genuine and to relate to the named employee. 
Employers must retain completed 1-9 forms for three years after the date of hire or one year after 
the date employment ends, whichever is later. 

In 1996, Congress passed the Illegal Immigration Reform and Immigrant Responsibility Act 
(IIRIRA), which included provisions to establish three separate pilots programs to address 
weaknesses in the 1-9 system by allowing employers to verify job applicants’ status through 
phone or internet connections to the INS and SSA eligibility databases.^ Two of the three pilots 
have since been discontinued, but the so-called Basic Pilot remains in operation and was 
expanded from its original six states to become a nationwide voluntary program in 2004. As of 
June 2006, approximately 8,600 employers were registered to use the Basic Pilot program out of 
about 6 million employer firms nationwide (.1% of all employers), though only 4,300 employers 
were active users of the program (.05% of all employers).* 

Under the Basic Pilot system, participating employers still fill out the 1-9 fonn as above, and then 
also submit employees’ identification data (name. Social Security number, date of birth. Alien 


‘ Pub L. No. 99-603, 100 Slat. 3359. 

‘Pub.L. 104-208, Div. C, 110 Slat. 3009-546 

General Accounting Office 2f)06a. Recent comments bv TJSCTS personnel indicate a total of 1 5. OCX) registered users. 
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identification number if applicable) via a secure website for verification of the employee’ s work 
eligibility status. Electronic verification proceeds in four steps. First, all employees’ data is 
automatically checked against the Social Security Administration’ s primary database, the 
Numident file. If an employee’s data match information in the Numident database and SSA’s 
records reflect that the person is a U. S. citizen, the Basic Pilot issues an immediate confirmation 
that the employee is work-authorized. Second, if the data are not automatically confirmed by the 
SSA, the website returns a tentative non-confirmation (TNC). US citizens may appeal the TNC 
by personally visiting a SSA field office to resolve the problem. If the employee fails to appeal a 
TNC and resolve the data mismatch, a final non-confirmation is issued and employment must be 
tenninated. 

Third, for non-citizens, the SSA verification or tentative non-confirmation is followed by a 
secondary analysis by the US Citizenship and Immigration Service (USCIS), where identity and 
immigration status data from the 1-9 are checked against the USCIS’ Customer Processing 
System (CPS) database. If the CPS confirms the individual’s work authorization, a confirmation 
is issued. If not, the case is automatically referred to an immigration status verifier (ISV), who 
manually checks the data against additional DHS databases before issuing a confirmation (if the 
individual’s status can be verified) or a second TNC. Fourth, the job applicant then has an 
opportunity to appeal the second TNC, a process which typically requires the employee to 
contact the ISV by telephone. If the employee is able to provide missing information necessary 
to resolve ambiguities in the record, a confirmation of work authorization is issued. If database 
ambiguities cannot be resolved, or if the individual fails to contest the TNC, a final non- 
confirmation is issued and employment must be terminated.’* 

Regardless of whether employers verify employees’ work authorization through the paper-based 
1-9 system or the Basic Pilot EVS, the ability of these procedures to prevent undocumented 
employment ultimately depends on oversight and enforcement by the hnmigration and Customs 
Enforcement (ICE) Office of Investigations, within the Department of Homeland Security. 
Historically, investigations of immigration employment violations have been rare, and have 
focused on individual businesses on the basis of leads provided by private citizens, the 
Department of Labor, and other local, state, and federal law enforcement agencies. A secondary 
strategy has been to target larger groups of firms on the basis of their industrial and regional 
characteristics. A small number of firms were randomly selected for inspection during the late- 
80s and 1990s, but random targeting was discontinued in 1998 due to its inefficiency. Once a 
firm is targeted, the primary investigatory tool has been the audit of 1-9 forms and other 
personnel records. Audits may be followed by on-site inspections. Where investigators find 
evidence of non-compliance (slightly less than half the time), penalties may range from a formal 
warning to a “paperwork” fine (for unintentional non-compliance), to a “substantive” fine (for 
intentional non-compliance), to the initiation of criminal charges (for engaging in a repeated 
pattern or practice of violations).’ 


’ See Jemegaii 2005 for a more detailed treatment of the history and mechanics of the Basic Pilot program. 
’ See Rosenbhim 2005 fora more detailed discussion of existing enforcement practices. 
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Why the Current System Fails to Prevent Undocumented Employment 

It is widely recognized that the status quo verification and worksite enforcement system fails to 
prevent undocumented employment, leaving in place the so-called “jobs magnet” that motivates 
much undocumented migration to the United States.^ These failures are the result of “false 
positives” (i.e., cases in which undocumented immigrants are incorrectly identified as work- 
authorized) in the existing document-based and electronic verification systems and of inadequate 
enforcement efforts and modest penalty structures which make the expected cost of non- 
compliance an acceptable business expense for many non-compliant employers. 

1. Verification of Status 


For the overwhelming majority of employers, status verification is governed by the 1-9 process: 
employees must present one or two identity and eligibility documents and attest to their work 
eligibility; and employers must attest to having verified that the documents reasonably appear on 
their face to be genuine. This document-based process is an ineffective screening mechanism for 
two reasons: 

• Document fraud. Employees may present fraudulent documents (“fake ID’s”) to 
complete the 1-9 form. Fake ID’s are readily available in all American cities as well as 
most countries of origin, and employers lack expertise to distinguish between legitimate 
and fraudulent documents. 

• Identity Fraud. Employees may present borrowed or stolen genuine documents, or may 
fraudulently obtain genuine documents containing the identity and eligibility data 
pertaining to some other work-authorized individual. In these cases, an employer may 
correctly judge the document(s) to be genuine, but fail to recognize that the document 
does not pertain to the individual presenting it. 

Any document-based system is nilnerahle to these nvo types of fraud, but these weaknesses are 
exacerbated in the US case by regulatory complexity and lax document security standards. First, 
the 1-9 rules allowjob applicants to present one or two documents from a list of 29 alternatives, 
many of which in turn are plural categories (e g., state and territory driver’ s licenses, tribal 
identity documents) so that the actual number of acceptable documents is larger still. Even the 
most conscientious employers find it ditflcult to familiarize themselves with the full range of 
permissible documents. Second, many acceptable identity and eligibility documents are paper- 
based and/or lack anti-fraud security features, making them vulnerable to counterfeiting. Third, 
birth certificates and other “breeder documents” are particularly diverse and lacking in security 
features, creating ample opportunities for sophisticated individuals to fraudulently obtain 
genuine identity documents. 

The Basic Pilot electronic eligibility verification system improves upon the 1-9 process by 
guarding against the most basic type of document fraud. In particular, any functional EVS will 
detect crude fake ID’s because the data on the fraudulent document does not match records in the 
E’VS database. Fabricated identity and eligibility data submitted to the Basic Pilot will result in a 
non-confirmation of the employee’ s status. Yet the ability of the Basic Pitot or any EVS reliably 


^ See e.g.. Commission on Immigration Reform 1997; Cornelius et al. 2004; General Accoimting Office 2006a: 
Massey etal. 2002. 
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to detect unauthorized workera is limited by the vulnerability of the system to identity fraud . an 
unauthorized worker presenting borrowed or stoien identity data pertaining to a work-authorized 
individuai will be confirmed by the Basic Pilot. Thus, in the absence of a system for decisively 
linking identity cards to their bearers — a process which typically requires biometric data 
collection at the point of document presentation — even a universal electronic eligibility 
verification system would fail reliably to detect unauthorized workers and would require 
additional measures to guard against identity theft. 

2, Oversight and Enforcement 


Weaknesses in the 1-9 and Basic Pilot program ensure that even conscientious employers cannot 
reliably determine the work authorization status of their employees for the reasons discussed 
above, and they create opportunities for willful non-compliance on the part of indifferent or 
unscrupulous employers. Weak oversight and enforcement measures make it difficult to obtain 
convictions or enact penalties, and exacerbate non-compliance by the latter two categories of 
employers. 

At the policy enforcement stage, the single greatest barrier to targeting non-compliant employers, 
prosecuting cases, and implementing sanctions is the fact that no agency, office, or division has 
made a priority of worksite enforcement. In general, both the INS and ICE have emphasized the 
apprehension and removal of undocumented immigrants rather than worksite enforcement. After 
a modest initial investment, attention to worksite enforcement lagged during the 1990s, 
especially after the initial success of the Border Patrol’s “prevention through deterrence” strategy 
caused Congress to focus overwhelmingly on border enforcement and detentions, rather than 
interior investigations. The INS’ 1999 Interior Enforcement Strategy focused remaining 
investigations resources on a small number of high-profile cases, a move which highlighted 
widespread abuses of IRCA provisions, but which also insured that most employers would not be 
investigated. Institutional commitment to employer sanctions reached a new low after the 2001 
terror attacks, as ICE’s counter-terrorism mission (as distinct from the INS’s migration control 
mission) shifted the focus of interior enforcement to the nation’s critical infrastructure and away 
from industries which tend to employ undocumented immigrants.’ 

Thus, while spending on border enforcement and detention facilities increased from $800 million 
to over $4.5 billion between 1986 and 2002, spending on interior enforcement and investigations 
only increased from $100 million to $500 million * Even these number radically overstate the 
commitment to worksite enforcement, as just two percent of interior investigations targeted 
worksites in 2003.’ Out of over 2,500 agent work-years devoted to immigration-related 
investigations in 2003, only 90 agent work-years were devoted to worksite enforcement nation- 
wide; and these investigations resulted in a total of just three notices of intent to fine being issued 
to employers.'’ These numbers received substantial attention from Congress during 2006, and 
the Bush administration has recently emphasized worksite enforcement, including through a 


' Rosenblum 2005. 

® Dixon and Gelatt 2005. 

^ Ibid. 

'‘■'General Accounting Office 2006a. 
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number of high profile worksite raids during the last nine months: but detailed budget and agent 
work-year data for the current period is not yet available. 

Finally, even on the rare occasions that employers are targeted for enforcement, a number of 
factors make it difficult to obtain convictions or collect penalties for non-compliance. 
Fundamentally, the flawed verification procedures described above ensure that it is difficult to 
meet the standard for conviction — that employers knowingly employed unauthorized workers. In 
short, as long as employers have completed an 1-9 form for every employee on the payroll — 
regardless of the quality of documents reviewed — it is difficult for investigators to prove non- 
compliance As a result, some employers may protect themselves from prosecution by complying 
with the letter of the law even while knowingly hiring unauthorized workers. In other cases, 
employers hire undocumented immigrants as “independent contractors” in order to immunize 
themselves against document verification requirements; or they contract with fly-by-night 
subcontractors who assume the liability for verification violations but then go out of business if 
they become the subject of an immigration investigation ICE investigators, aware of the 
difficulty of obtaining convictions under these circumstances, often negotiate modest settlements 
with employers rather than pursuing civil or criminal penalties. 

These limitations are illustrated by figure one. Between 1991 and 2003, fewer than 5,000 
employer investigations were completed per year, targeting less than one in a thousand U.S. 
worksites. While evidence of undocumented employment was found in almost half of these 
cases, only ten percent led to final orders to fine, and an average ofjust $2.2 million in fines 
were collected nation-wide (the bars in figure one; data limited to 1991-1999). 

Figure One: Employer Sanctions Enforcement Outcomes 
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In sum, the existing status verification and worksite enforcement fails to provide adequate tools 
for confirming the work eligibility of employees and fails to provide a meaningful threat of 
enforcement against substantive non-compliance. As a result, while highly vigilant employers 
may use existing tools to screen out most unauthorized employees, a larger class of employers 
may comply with both the letter and the spirit of the law and still unwittingly hire undocumented 
immigrants. Most troubling, the system makes it safe for “bad apple” employers to comply with 
the letter of the law even as they seek out undocumented immigrants as a strategy for holding 
down labor costs. 

False Negatives 

Document Imprecision in the 1-9 and Basic Pilot verification systems is not limited to the 
problem of false positives discussed above, but may also lead to the opposite problem: “false 
negatives,” or cases in which an employer wrongly concludes (or assumes) a US citizen, 
permanent resident, or work-authorized non-immigrant lacks work authorization. While false 
positives undermine immigration control efforts by leaving in place the job magnet, the problem 
of false negatives represents a very different kind of threat: imprecise verification procedures — 
especially if combined with credible enforcement and oversight — could require millions of US 
citizens and legal immigrants to spend substantial time and resources clarifying their status, or 
could result in their being denied legal employment. 

Both the 1-9 document-based system and the Basic Pilot electronic eligibility verification system 
produce false negatives. Despite the due process protections discussed above — i.e., the 
requirement that employers accept documents that appear on their face to be genuine — the 1-9 
process is inherently subjective and relies on employer judgment to make determinations about 
the legitimacy of documents and about whether or not they pertain to their bearers. Risk-averse 
employers reluctant to expose themselves to possible prosecution will err on the side of caution 
by refusing to hire people who seem like they might be unauthorized to work, a phenomenon 
known as “defensive hiring.” The risk of defensive hiring is exacerbated by the comple.Kity of the 
1-9 system, as confused employers may subject diverse employees (and documents) to different 
degrees of scrutiny. 

In principle, the Basic Pilot or another electronic eligibility verification system should mitigate 
this problem by eliminating the need for employers to make judgments about document 
authenticity. But in practice the Basic Pilot continues to rely on employers as the point of 
interface between employees, their identity documents, and the electronic verification process; 
and the system re-creates problems found in a document-based system as a result. Employers 
continue to make subjective judgments about whether a given document pertains to the 
individual presenting it, and continue to apply different rules to their employees as a function of 
these subjectivejudgments. 

In addition to this familiar problem, the Basic Pilot introduces an important new source of false 
negatives: errors in the SSA and DHS databases and in the electronic verification process. In 
short, the structure of the Basic Pilot system places the burden of proof of work authorization on 
job applicants. If the system fails automatically to confirm a job applicant for whatever reason, 
the applicant must prove that an error has occurred or, by law, be terminated from their place of 
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employment. It bears emphasis that the logic of this system runs counter to the judicial principle 
of presumed innocence: under the Basic Pilot all job applicants are presumed unauthorized until 
proven otherwise. The verification process itself produces false negatives for four distinct 
reasons: 

• Data entry error by employers at the point of hire. If an employer enters incorrect 
information into the Basic Pilot system, searches of the SSA and DHS databases will fail 
to confirm an employ ee’ s work authorization. The burden is on the employee in this case 
to discover and correct the employer’s mistake. 

• Delays in database maintenance. Neither the SSA nor the DHS databases are reliably up- 
to-date. The most common errors in the SSA database pertain to legal name changes, 
which often take as long as a year or more to be recorded in the SSA database. New US 
citizens and temporary immigrants also experience delays in being entered into the SSA 
database. Historically, the most common errors in the DHS databases have resulted from 
the failure of USCIS and other DHS agencies and field offices to transmit infonnation 
about status changes to the USCIS CPS database in a timely manner, with delays of 
several days or even weeks being common. Although recent procedural changes intend to 
eliminate some of these delays, the effectiveness of the new procedures have not yet been 
evaluated. 

• General database errors. Both the USCIS and SSA databases contain general errors, 
especially in cases related to complex or unusual names, transliterated names which may 
be spelled multiple ways, or names with ambiguous word order (e.g,. because individuals 
have multiple last names, hyphenated last names, or because the individual’s family name 
precedes his or her given name in normal usage). 

• Immigration status verifier (ISV) error. Where non-citizens’ data are not confirmed 
automatically by the CPS database, the system is vulnerable to human error by the ISV 
assigned to a particular case. Again, the burden is on the employee to discover and 
correct the ISV’s mistake. 

In an era of ATM machines and credit card purchases it is tempting to place a great deal of faith 
in our ability to manage large databases with a high degree of accuracy, but the SSA and DHS 
databases remain highly error prone: 

• A 2006 analysis of the SSA’s NUMIDENT database found that 4.1 percent of cases 
analyzed contain discrepancies which would lead to incorrect responses in a Basic Pilot 
query. This error rate would correspond to 17.8 million potential false negatives in a 
universal electronic eligibility verification system based on the existing data." 

• A 2006 analysis of the DHS system for tracking A-files, the primary record for all 
immigrants in the United States, found that between one and four percent of all records 
could not be located. Missing A-files were much higher in some regions, including a 20 
percent missing record rate in the San Diego field office.'^ 

• A 2002 independent analysis of the Basic Pilot program found that 42 percent of 
employees who received //nzrf non-confirmations after their cases were referred to the 
INS for review (a non-random sub-sample of all final non-confirmations) were in fact 
work-authorized at the time of their referral.'^ 


Social Securin,' Adininistration 2006. 
General Accounting Office 2006b. 
Institute for Surv'ej' Research 2002. 
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• Overall, thirteen percent of all Basic Pilot queries analyzed for the 2002 study resulted in 
final non-confirmations after employees failed to appeal a tentative non-confirmation; 
analysts concluded that a “sizeable number” were false negative responses.'"* 

Employer subjectivity and database errors together create an additional source of false negatives 
when electronic verification results in a tentative non-confirmation (TNC). On paper, employers 
are required to respond to TNC’s by providing an opportunity for the employee in question to 
provide additional information prior to a final determination; the Basic Pilot relies on employers 
to provide employees with the tools to do so. Yet the same factors which may cause employers to 
engage in defensive hiring and to practice differential document verification standards under the 
1-9 system may also cause employers — in violation of Memorandum of Understanding 
governing their participation in the Basic Pilot — to engage in “defensive firing” or other adverse 
employment practices upon receipt of a TNC response, rather than taking the time and trouble to 
assist employees with their right to appeal such an interim result. Especially where employers 
have their own doubts about an employee’s immigration status, defensive firing represents a 
cost-savings over the TNC appeal process because employers prefer not to invest in training a 
new employee in the absence of certainty about the employee’s status; moving on to a different 
job applicant may provide that certainty. Short of terminating an employee following a Basic 
Pilot TNC, employers may also suspend their training or otherwise place them in provisional 
status pending a final determination of the employee’s status. Previous studies indicate that these 
practices, though illegal, are widespread: 

• Thirty percent of Basic Pilot employers admitted restricting work assignments while 
employees contest a tentative nonconfirmation. 

• Among a sample of employees who contesting tentative nonconfirmations, 45 percent 
reported one or more of the following adverse actions: were not allowed to continue 
working while they straightened out their records, had their pay cut, or had their job 
training delayed. 

• Overall, 73 percent of the employees who should have been infonned of work 
authorization problems were not informed. These employees were not aware that they 
had verification problems and were thus precluded from resolving these problems. 

• Thirty-nine percent of employees who did appeal TNC results did not recall receiving 
printed instructions from their employers as required by law.'^ 

What are the consequences of these false negatives? The immediate effect is lost work 
opportunities for an unknown number of US citizens and work-authorized non-citizens."’ It is 


tbid. More recent data provided by USCTS suggest that eight percent of all Basic Pilot queries result in tentative 
non-confirmations at this time: tlie vast majority of these continue to result in final non-confirmations because 
emplovees fail to appeal the findings. 

All statistics from Institute for Survc>- Research 2002. 

A second consequence of false negative responses is that en^loyees and federal agencies must spend significant 
lime and resources correcting these errors, lliough these efforts mav be viewed as a ncccssan investment in fixing 
the verification s>'stem, The burden of correcting errors in US citizen records will be particularly acute for SSA field 
offices, which have already seen a 40 % increase in visitors since passage of tlie Intelligence Reform and Terrorism 
Prevention Act (TRTPA). Security- requirements associated with the TRTPA have caused the number of people who 
must make multiple trips to an SSA office in order to obtain a new can! or clear up database error to increase from 
20% to 33% of all visitors. In many cases, especially in w'estem districts, tliat extra trip to an SSA field office may 
involve up to 400 miles of round trip driving. 


9 



69 


particularly difficult to estimate the scope of this problem, since in most cases victims of 1-9 
false negatives may never have an opportunity to apply for a job, and no legal violation occurs. 
The data also fail to provide an exact estimate of the error rate in the Basic Pilot databases — we 
do not know what percentage of those who fail to appeal their TNC’s are in fact work- 
authorized — but we do know that most employers fail to notify workers that they have received a 
TNC response or to provide adequate information for a TNC appeal, as discussed above. For this 
reason, it is noi safe to assume that an employee who fails to appeal a TNC is unauthorized io 
work in the United States', and many legal workers have undoubtedly lost their jobs as a result of 
false Basic Pilot non-confirmations. These numbers would increase exponentially in a nation- 
wide Basic Pilot program, including because Basic Pilot expansion would likely lead to 
increased database errors and erroneous non-confmnations as system capacity is expanded and 
new ISV’s are hired and trained.’^ For these reason, the 2002 Temple, Westat analysis 
recommended against requiring additional participation in the Basic Pilot program. Although 
results of a 2006 update to this study have not yet been released, several individuals familiar with 
its contents have said that it concludes that employer non-compliance with Basic Pilot 
procedures, false TNCs, and erroneous final non-confirmations continue to plague the program. 
Members of Congress should demand access to this report prior to finalizing plans regarding 
expanded participation in the Basic Pilot program. 

Additional Adverse Consequences: Employment Discrimination 

Thus, both the 1-9 document-based system and the Basic Pilot electronic eligibility verification 
system result in a significant number of false negatives — cases in which US citizens, legal 
permanent residents, and work-authorized non-immigrants are incorrectly identified as 
unauthorized to work. While it bears emphasis that all Americans confront this risk, legal 
immigrants and citizens of foreign descent, and Latino Americans in particular, are especially 
vulnerable to false non-confirmation, and poorly-designed verification and worksite enforcement 
rules are therefore a de facto source of employment discrimination. 

As with false negatives in general, employment discrimination related to verification and 
worksite enforcement is the result of both subjective employer judgment and systemic database 
errors. In the first case, where risk-averse employers may engage in defensive hiring, many 
employers use an “information shortcut” by assuming that all Latin Americans or all “foreign- 
looking” individuals may be undocumented. A 1990 General Accounting Office analysis of 
employment practices found that this type of defensive hiring was widespread in the immediate 
aftermath of IRCA’ s passage, at which time employers were especially concerned about the 
threat of workplace enforcement: 

• Five percent of employers in their study “began a practice, as a result of fRCA, not to 
hire job applicants whose appearance or accent led them to suspect that they might be 
unauthorized aliens.”'* 


' Currently, the Basic Pilot program generates about 70 TNC’s per day, which are processed by four independent 
status verifiers (with 70 additional TSV’s responding to TNC's generated by the SAVE program). To increase the 
ntmiber of Basic Pilot by queries a factor of 50 as would be required under a universal system wotild require the 
recmitment and training of at least 200 additional ISV’s. 

General Accounting Office 1990. 
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• Nine percent of employers said that because of IRCA they “began hiring only persons 
bom in the United States or not hiring persons with temporary work eligibility 
documents”” 

• A “matched pair” survey of job applicants found that Anglo job applicants received 52 
percent more job offers than Hispanic job applicants with identical records.^'* 

Employers who require different employees to submit different types of documents or who 
subject some documents to more scratiny than others are likely to employ similar shortcuts.^' 
Because employers are uncertain about a job applicant’s legal status, many employers assume all 
Latino workers may be undocumented and hold them to different standards in a variety of ways: 

• The 1 990 GAO study found that 7.5 percent of employers only required individuals to fill 
out 1-9 forms if the person “had a ‘foreign’ appearance or accent.”^^ 

• Overall, the 1990 GAO survey found that 19 percent of all employers in their population 
engaged in one or more forms of national origin or related discrimination after IRCA’s 
implementation.^^ 

A third way in which subj ective employer responses to the threat of enforcement produces 
discriminatory outcomes is in the form of wage discrimination. Many employers hire Hispanic 
job applicants, but pass the risks of immigration enforcement along to their employees by paying 
individuals who “look or seem undocumented” lower wages than those paid to similarly- 
qualified applicants who appear native-born. All US workers see their wages decline through 
ripple effects from this immigrant-based wage depression.^”* Several studies have specifically 
documented the post-IRCA discriminatory wage effects of worksite enforcement: 

• Latino non-agricultural wages fell by 9.6 relative to Latino agricultural wages during the 
initial post-IRCA period in which only non-agricultural employers were required to 
check status.^’ 

• Latino wages fell by 6-7 percent relative to non-Latino wages as a result of the 
introduction of employer sanctions in general.^^ 

• The real wages of legal immigrants fell 35 percent between 1980 and 1993. Analysts 
attribute most of this wage drop to IRCA, as wages fell 9 cents per year prior to IRCA 
and 27 cents per year after ERCA.^’ 

• An analysis of US Census data found that workers of Mexican descent — including US 
citizens of Mexican descent — saw a “sizeable” decline in their hourly earnings relative to 
Cuban and Puerto Rican workers and relative to non-Latino white workers following 
IRCA’s passage. This analysis concluded that employer sanctions adversely affected the 
earnings of Mexican workers.^* 


Ibid. 

“ Tbid. 

Chiisu 1995. 

■■ General AccouiUiiig Ofllcc 1990. 
Tbid. 

Boijas et al. 1996. 

Raphael 2001. 

Ibid. 

Massey et al. .2002. 

Bansaic 2005. 
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In addition to these employer-driven sources of discrimination, the Basic Pilot is an independent 
source of de facto discrimination because errors in the SSA and DHS databases 
disproportionately affect immigrants and foreign-born US citizens relative to native born 
citizens.^® First, the systemic database errors discussed above (misspellings, reversed name 
order, etc.) are disproportionately likely to affect foreign-bom individuals and individuals with 
atypical (from a US perspective) names. Second, the SSA database is, for a variety of reasons, 
more accurate than the USCIS database. One of the most significant advantages to the Social 
Security database is that numbers are typically issued at birth, and individuals have numerous 
opportunities to correct errors in their social security file prior to the point at which the Numident 
database is queried at the point of hire. Third, as noted above, the various DHS databases 
covering work eligibility are not networked, so that newly legal immigrant workers routinely 
face delays before their change of status is recorded in the CPS database. Fourth, many 
naturalized citizens experience delays in establishing records with the Social Security 
Administration, causing them to be wrongly non-confirmed until their records can be clarified. 

For all of these reasons, the Basic Pilot produces significantly more incorrect TNC’s and false 
final non-confirmations for non-citizens and citizens of foreign descent than for native-born US 
citizens. 

• Among legitimately work-authorized job applicants approved by the Basic Pilot, 99.8 
percent of US citizens are approved by an electronic screen of SSA data, compared to just 
88.6 percent of foreign-born citizens and 48.8 percent of non-citizens. Thus, a majority of 
work-authorized non-citizens are subject to delays, during which time they are often 
penalized at the workplace as discussed above.^" 

• Only 82.6 percent of non-citizens approved by the Basic Pilot are confirmed by USCIS 
through primary electronic checks. ” 

• Overall, over 99 percent of US citizens appear to be automatically approved by the 
system on a first or second pass, but fewer than 90 percent of work-authorized non- 
citizens.’^ 

Additional Adverse Consequences: Worker Exploitation 

Finally, just as “bad apple” employers may exploit weaknesses in the system to knowingly or 
willingly hire undocumented immigrants, so too may the same employers take advantage of 
asymmetries in the system to gain leverage over their undocumented employees during 
bargaining over wages and working conditions. Despite the ambiguities in the 1-9 and Basic Pilot 
processes, savvy employers gain information about their workers’ immigration status during the 
document verification process. Unscrupulous employers may intentionally hire workers they 
believe to be undocumented — a low-risk strategy in light of the limitations on effective 
enforcement discussed above — and use this infonuation to threaten employees with immigration 


Designers of llie Basic Pilot system hoped that the program would reduce discrimination by taking die guesswork 
out of the document review process. While a plurality of employers self-reported being more willing to hire 
inmiigrants since enrolhng in tlie program, the TempleAVesfcit study’s analysis of actual liiring patterns found no 
evidence llial use of Ihc Basic Pilot cliangcd cmplovcis hiring pallcnis. 

USCIS 2004. 

” Ibid. 

’* Ibid. 
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enforcement in response to complaints about unfair wages or working conditions or union 
activism. Ironically, the Basic Pilot (or any employer-based EVS) may exacerbate this problem 
by providing these employers more certainty about workers’ undocumented status, especially 
where employers pre-screen j ob applicants, a practice illegal under the Basic Pilot Memorandum 
of Understanding but widespread nonetheless.^^ Employers also benefit from ambiguities in the 
1-9 process, claiming that employee documents appeared genuine but then “discovering” their 
undocumented status when a worker files a labor claim. 

The Supreme Court’s 2002 Hoffman Plastics Compounds v. NLRB decision gave employers an 
additional reason to adopt such a strategy: under this ruling employers convicted of violating 
wage and standards laws are not required to compensate undocumented workers for back pay, 
the only monetary remedy available under the National Labor Relations Act (NLRA). Thus, 
unscrupulous employers who intend to violate wage and standards laws have a positive incentive 
to seek out undocumented immigrants, in effect taking out insurance against the possibility of 
future wage and standards convictions by reserving the option to “deport their problem” later. 

By its nature, this type of exploitation is often difficult to document, but evidence suggests it is 
widespread: 

• While the passage of IRC A had no measurable impact on the ability of undocumented 
immigrants to obtain employment in the United States, the imposition of employer 
sanctions made it “much more likely” that undocumented immigrants would earn below 
the US minimum wage, contrary to the pre-IRCA finding.'^ 

• A recent study of immigrant workers in post-Katrina New Orleans found that thirty-four 
percent of undocumented workers reported receiving less money than they expected to be 
paid, compared to 1 6 percent for documented workers. Twenty-eight percent of 
undocumented workers said they had problems obtaining payment, compared to 13 
percent of documented workers. The average hourly wage among documented workers is 
$16.50 compared to $10.00 for undocumented workers. Twenty percent of undocumented 
workers received time-and-a-half for overtime hours, compared to 74 percent of 
documented workers.^*’ 

• Undocumented Latin-American men and women experience statistically significant 
wage penalties — 22% and 36%, respectively — after controlling for length of U.S. 
work experience, education, English proficiency, and occupation. Undocumented 
immigrants report working in unsafe conditions at considerably higher rates relative 
to immigrants with legal status. Moreover, immigrants without legal status also 
report alleged wage and hour violations at considerably higher rates relative to 
documented workers.^' 


Among a sample of individuals who received Basic Pilot TNC responses and were surv eved as pari of the 
TcmpIcAVcstaT study. 2S percent never received job offeisfrom the employer submitting the query', indicating that 
tliese applicants were pre-screened (Institute for Sim'ey Research 2002). 

Note that current law proliibiling cilizcnsliip status discrimination (enforced b> OSC) docs not prohibit 
discrimination with respect to terms and conditions of employment. Thus, for example, it may be legal for 
employers to pay US citizens less titan aliens (to dissuade citizens from being employed, leading to more exploitable 
workforce). 

Donato et al. 1992; Massev et al. 2002. 

“ Fletcher et al. 2006. 

Mehta et al. 2002. 
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• A number of federal court cases have upheld employees Fair Labor Standards Act 
claims against employers who have exploited immigration law to engaged in 
retaliatory action against employees involved in union activism.^® 

Recommendations 

Developing a fair and effective system of status verification and worksite enforcement requires 
Congress to strike a difficult balance because steps to limit undocumented employment — 
strengthening verification and enforcement procedures — tend almost inevitably to increase the 
risks of false negatives, discrimination, and exploitation, hi general the solution is to limit 
subjective employer discretion by providing employers and employees with clear rules and 
unambiguous answers during the eligibility vcrijication stage. Most employers are willing to 
play by the rules, and their straightforward compliance with the law under these circumstances 
will prevent the overwhelming majority of undocumented employment. A minority of employers 
will still attempt to game the system in an effort to hold down wages and working conditions. 
Thus, even with an effective verification system is in place, stronger enforcement efforts and 
more punitive penalties for non-compliance are necessary to compel reluctant employers to 
comply with the law. Finally, we can predict with a high degree of certainty that an increased 
threat of enforcement will also lead to defensive hiring, discrimination, and exploitation, so these 
efforts to prevent undocumented immigration must he accompanied by concrete counter- 
measures to prevent the.se unintended consequences 

Changes at each stage of the verification and enforcement processes would enhance efforts to 
prevent undocumented employment while guarding against false negatives and other unintended 
consequences: 

Document review process 

1) Limit the numlter of acceptable 1-9 documents and insure that all 1-9 documents include 
strong anti -fraud measures. While it is not possible to produce fraud-proof identity cards, 
requiring that all 1-9 documents include basic state-of-the-art security measures like 
holograms and multi-colored ink will raise the cost of document fraud and make it easier for 
conscientious employers to identify fake ID’s. Restricting acceptable documents to a handful 
of categories — passports, green cards, DHS-issued employment authorization documents, 
and state-issued driver’s licenses and non-driver identity cards — would further assist 
employers in making this determination. 

2) Regulations governing document verification requirements must make allowances for the 
difficulties many US citizens, permanent residents, and work-authorized nonimmigrants will 
encounter in obtaining secure documents — a process which may be prolonged by security 
requirements related to birth certificates and other original documents. Thus, issuing agencies 
must be required to issue temporary identification certificates where pennanent cards are 
delayed, and employers must be required to accept temporary cards as interim proof of work 
eligibility in such circumstances. In addition, citizens should not be penalized for living in 
states which have reject REAL ID licensing requirements, any secure state-issued license or 
identity card should be acceptable. 


E.g., Contreras v, Corinthian Vigor Insurance Brokerage, Inc.. No. C98-2701 SC (N.D.Cal. Oct 26. 1998); Singh 
v..Iutla, etai, 214 F. Supp. 2d 1056 (N.D. Cal. 2002). 
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3) Document review requirements must not require employers to make subjective judgments, 
which are a burden on conscientious employers and a weapon in the hands of “bad apples.” 
Thus, even though a document-based system will leave in place some risk of document and 
identity fraud, standards for document verification should continue to require employers 
simply to confirm that documents reasonably appear on their faces to be genuine and to 
pertain to the individuals bearing them. Employers should also be required to make a 
photocopy of the card to document compliance. Employers who comply in good faith with 
these requirements should be granted a safe harbor from prosecution; such safe harbors 
minimize the burden on conscientious employers and the risk of defensive hiring. 

Expansion of the Basic Pilot or a similar electronic eligibility verification 

1 ) An electronic eligibility verification system eventually should be expanded to cover all 
employers; but full implementation of the system should be linked to third-party certification 
that database error rates are less than one percent. Such linkage could be accomplished 
through a phased implementation with each successive level of participation requiring such a 
certification, as would be required under the STRIVE Act, or by requiring that the EVS 
return default confirmations in ambiguous cases until these standards are met, as would have 
been required under the Senate’ s Comprehensive Immigration Reform Act of 2006. An 
advantage to the default confirmation procedure found in S.2611 is that it would protect 
against wrongful non-confirmations while still allowing USCIS to begin enrolling a larger set 
of employers in the Basic Pilot program on an expedited basis, building a database for the 
purpose of future enforcement and increasing employers’ and employees’ level of comfort 
with electronic verification requirements. 

2) A broader EVS must be accompanied by strong due process protections to guard against 
remaining false negatives, including opportunities for employees to be notified directly of 
TNC’s and to correct erroneous records, and opportunities to appeal final non-confirmations 
and receive compensation for lost wages in cases of system or employer errors. 

3) Provisions now found in the Basic Pilot Memorandum of Understanding to prevent employer 
abuse or misuse of EVS screening must be codified as part of EVS law. These changes 
should be accompanied by employer education about, and enforcement of these and other 
regulations proscribing unfair immigration-related employment practices (pre-screening of 
employees, adverse employment practices in response to a TNC, etc.). Penalties for non- 
compliance with these EVS procedures and other unfair immigration-related employment 
practices should be increased. 

4) An EVS must include a mechanism to detect identity fraud. In the long run this could be 
accomplished by incorporating biometric data into the verification process, including, for 
example, by requiring some employers to collect biometric data (e.g., a finger print scan or 
digital photograph) as part of the verification process. Such a biometric component will 
require substantial new infrastructure, and will never cover all worksites. Thus, in the short- 
run, the only realistic strategy for detecting identity fraud is through an analysis of 
verification patterns to detect cases in which the same names and identification numbers 
appear “too often.” Once participation in an EVS is widespread, the data analysis necessary 
for detecting identity fraud will not require information sharing between DHS and SSA/IRS 
as has been proposed in recent House and Senate legislation, though an initial period of 
limited data sharing will enhance counter-identity fraud measures prior to the time that a 
significant EVS participation record exists. 
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5) In the absence of a biometric system for linking cards to their owners, an unintended 
consequence of increased employer participation in an EVS is likely to be a rise identity 
theft, a crime already affecting nine million Americans in 2006, at an estimated cost of $56.6 
billion.^® Given existing problems with federal database security, expanded participation in 
an EVS must also be accompanied by strong measures to protect private data and to prohibit 
the use of EVS data for purposes other than worksite enforcement. 

Oversight and enforcement 

1) Substantially increase penalties for non-compliance with verification procedures, targeting 
“bad apple” employers in particular. Improved verification procedures will allow 
conscientious employees to comply more effectively with worksite immigration laws, but 
intentionally non-compliant employers will continue to hire undocumented immigrants 
unless they are confronted with a realistic risk of detection and punishment. 

2) Subcontractors should be held liable for verifying the immigration status of their employees, 
allowing primary employers to safely delegate these responsibilities in most cases. However, 
where subcontractors are found to violate immigration law and are cannot be brought to 
account, responsibility for fines and potential criminal penalties should transfer to the 
primary employer. While this practice will, in the short run, diminish the efficiency of 
subcontracting relationships in some industries, such a policy will create a market demand 
for subcontractor firms providing documented workers. 

3) The current system is overwhelmingly focused on delecting and deporting undocumented 
immigrants, largely to the exclusion of any effort to hold unscrupulous employers 
accountable. Special units should be dedicated to enforcement against non-compliant 
employers (rather than undocumented workers), and should target for enforcement a 
minimum number of worksites — perhaps five percent per year — based on a mix of random 
and risk-based selection criteria. Placing these special units in the Department of Labor, 
rather than DHS, and providing undocumented immigrants with whistle-blower protection in 
cases of labor law violations, would encourage workers to report on employers who hire 
undocumented immigrants for the purpose of depressing wages and working standards. 

4) Employers who fail to comply with fair and reasonable verification requirements should be 
subject to far higher penalties than currently exist. Intentional employment of undocumented 
immigrants for the purpose of depressing wages and working conditions should be 
discouraged by imposing criminal penalties against employers found to be employing 
undocumented immigrants while also violating related labor laws. Congress should pass 
legislation overturning or limiting the Hoffinan Plastics decision so that employers can be 
held financially liable for labor law violations related to undocumented immigrants. 


Privacy Rights Clearinghouse 2007. 
See General Accounting Office 2007. 
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Ms. Lofgren. Thank you very much. Very helpful from all of 
you. 

I will begin the questions. 

Mr. Shandley, thank you for coming in voluntarily to give us 
your perspective. You have suggested that ICE’s behavior with re- 
spect to action against Swift, have been problematic. I am won- 
dering, I mean, in your written testimony you say that Swift lost 
more than $30 million as a consequences of this raid. 

Could you talk about what steps ICE took or didn’t take that 
they should have taken, in your judgment, to deal with the situa- 
tion you found and the financial ramifications for your business? 

Mr. Shandley. I would address from this way. Madam: It is 
what they didn’t take. 

We repeatedly, through various avenues, including attempts at 
direct contact, to work with them in a collaborative format. And ul- 
timately, you know, if they are looking for criminals, we volun- 
teered to help them. We said we would move heaven and earth to 
get to those criminals and do everything we can. 

At the end of the day, they raided our facilities and basically de- 
tained thousands of employees to get at the 1,282, of which only 
a few hundred actually had criminal issues associated, and that 
was well documented in the press. 

So at the end of the day, I think it could have been a far more 
collaborative effort in its process without having to shut down our 
operations in what we would consider to be — well, it was an un- 
precedented manner. 

Ms. Lofgren. I am wondering, Mr. Yale-Loehr, you talked a lit- 
tle bit about the need to phase in a system over time, and as we 
think about a biometric system, too often we don’t think about the 
database that is needed to support that system. 

But we really actually have to make this work for every em- 
ployee in America, which is a lot of people. And I think about 
standing in the line — which I don’t much care for. I am pretty sure 
that our American citizen constituents are not going to be very 
happy about that. Everybody thinks this will apply to somebody 
else. 

What do you envision in terms of phase-in to make this actually 
work in a way that will be seamless for the United States citizens 
who are impacted? 

Mr. Yale-Loehr. Because it is such a large problem, we do need 
to phase it in over time. We probably need to have checkpoints at 
each step of the process so that we know that there is an accuracy 
rate that we can live with before we move on to the next step of 
the process. 

Eor that reason, it may take even a decade before we get to a 
system that we all can agree on that meets certain fundamental re- 
quirements of speed, accuracy, privacy considerations, and non-dis- 
crimination. I don’t have a specific timetable in mind. 

Hopefully, if this could be done well, it would not necessarily be 
an actual line but it would be more of a virtual line in that you 
present your documents to the employer and they can find out very 
quickly by dialing or using the Internet the answer that they need. 
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But there are going to be some costs to U.S. citizens and the 
question is what is the price of that versus getting control over 
knowing who our workers are. 

Ms. Lofgren. Dr. Rosenblum, you are an expert on these tech- 
nology issues and I appreciate very much your willingness to be 
here. 

Some people say if every employer had the ability to just do a 
card swipe like we do at the checkout stand, that that would solve 
our problems. It seems to me that although that kind of a system 
might eliminate some errors, that is really not going to solve the 
whole thing. 

Can you talk about the biometric needs as opposed to where we 
are on databases and what needs to be done? 

Mr. Rosenblum. Thank you. 

Well, you are certainly correct. Simply adding a card swipe to the 
current system would not solve all our problems. And the main rea- 
son is that the card swipe doesn’t tell you anything about who is 
doing the card swiping. So we still have the same identity fraud 
problem that we have now. 

Ultimately, the only way that we are going to — there are two 
ways that we can conceivably address identity fraud, and one is 
through some kind of a biometric database. 

And when we think about a biometric database, one option — 
what that requires is, ultimately, for every U.S. citizen to submit 
biometric data, a digital photograph or fingerprint, to DHS, and so 
there would be an enrollment period where everybody would sub- 
mit that data. 

One option then is that we would have something like the photo 
screening tool that Ms. Ratliff was describing earlier, where the 
employer would see a picture of what that person is supposed to 
look like and then could make a judgment about whether that per- 
son was in fact in front of them. 

So I would submit that this would essentially address the prob- 
lem for conscientious employers. Most conscientious employers 
could make a judgment. I mean, you would still have some false 
negatives as a result and some discriminatory outcomes. 

The only way that you would really decisively confirm the iden- 
tity fraud issue is to take biometric data at the point of hire. So 
to have either fingerprint scanning or some kind of digital image 
scanning when employees get their jobs, and this is a massive in- 
frastructure investment and a massive shift in how we think about 
relations between the States and individuals and their employers. 

The one thing that we should bear in mind when we think about 
the cost of that is that ultimately we have to choose between front- 
loading the cost by building some kind of a biometric database and 
having problems like what we have seen in the Swift case, back- 
loading the cost. We are either going to make a lot of mistakes in 
enforcement and have employers who comply but nonetheless hire 
undocumented immigrants, or we are going to have to make this 
investment in some sort of biometric database. 

Ms. Lofgren. My time is expired, but I will just note that com- 
pared to the $30 million Swift company lost on this raid, they prob- 
ably wouldn’t have minded to spend a small amount to enroll their 
employees. 
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But I would yield now to Mr. King for the 5 minutes. 

Mr. King. Thank you, Mr. Rosenblum. 

And thank you, Madam Chair. 

I thank all the witnesses. 

A point that I didn’t hear emphasized, Mr. Rosenblum, is that 
99.8 percent of U.S. citizens are approved in the first attempt to 
pass Basic Pilot. And would you agree that U.S. citizens should be 
our first priority if we are going to clean up this database and work 
our way through this process until we get it all right? 

Mr. Rosenblum. As long as there are these — the problem with — 
certainly I think that, you know, your first concern is to your con- 
stituents, U.S. citizens. As long as the system has these large, sys- 
tematic errors, then we are going to end up with mistakes and we 
are going to have problems like the Swift case. 

Mr. King. Are there distinctions between the rights of U.S. citi- 
zens and the rights of, I will say, visa holders and legal workers 
here in the United States? 

Mr. Rosenblum. Certainly, there are. 

Mr. King. And you would acknowledge that we would have a pri- 
ority to set here in this Congress, would you not? Do you just pre- 
fer not to make that philosophically yourself? 

Mr. Rosenblum. I don’t have a problem with Members of Con- 
gress making that distinction, and I recognize that there are dif- 
ferences in the rights of citizens versus non-citizens. 

My concern is that until we have a verification system that is ac- 
curate and reliable and employers are making judgments, as you 
commented before, then we are going to end up with a lot of mis- 
takes and we are going to end up with employers continuing to 
comply with the law and still hiring undocumented immigrants. 

Mr. King. Okay. Thank you. 

On Page 14 of your testimony, you state that a minority of the 
employers will still attempt to game the system. And you also ad- 
dress that we need to address both the contentious and the unscru- 
pulous employers. 

Do you have any reference that I have missed in unscrupulous 
employees? And what percentage of the employees would you sus- 
pect are unscrupulous? 

Mr. Rosenblum. Well, all of the undocumented ones are at- 
tempting to break our law. I would agree with that. 

Mr. King. Thank you. A well-stated point, and I appreciate that. 

Turning to Mr. Yale-Loehr, how would you suggest Congress de- 
termine the number and type of needed workers? Would you put 
a cap on that? Listening to some of your testimony, I didn’t get 
that sense that you would. 

Mr. Yale-Loehr. I think that is a large issue, and I think it 
needs to be considered carefully. 

There have been various proposals about how to handle any tem- 
porary worker program. The Migration Policy Institute, for exam- 
ple, convened a task force of experts last year and came out with 
some very good recommendations on how to deal with the tem- 
porary worker program, generally. 

I think there has to be collaboration between the government 
and employers to be able to figure out what the true labor short- 
ages are, and I think some kind of advisory panel to say that we 
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have a labor shortage in this industry this year, therefore we need 
workers, would be one way to deal with it. 

So I don’t know that we need to have a fixed cap. I think that 
we have seen in other areas of immigration law, like the H-IB 
area, that fixed caps do not work. On the other hand, I am not for 
open borders where anybody can just cross the borders. 

Mr. King. I just happened to notice that in your written testi- 
mony it says that we need a temporary worker program large 
enough to allow most foreign workers to enter the United States 
legally. And in your verbal testimony, your statement was large 
enough to accommodate our labor shortages. 

What criteria would you use? Would you let the market demand 
determine, as long as there was a willing employer and a willing 
employee? Doesn’t that connote that we are then a Nation that is 
an economic Nation, a Nation of opportunity, a giant ATM, rather 
than a Nation of people that has a soul and a heart and a culture 
and interests beyond those of an employer that is willing to hire 
an employee regardless of the price of that wage? 

Mr. Yale-Loehr. Well, I think President Bush has said that he 
wants to match willing workers with willing employers, and I 
think 

Mr. King. You concur? 

Mr. Yale-Loehr [continuing]. That as long as we do that care- 
fully, I think that is an appropriate way for Congress to act. 

Mr. King. You would make the economic decision only, then. You 
wouldn’t consider the cultural implications that I have mentioned. 

Mr. Yale-Loehr. I think those are one factor, but I think immi- 
gration generally is healthy in the United States. So I think that 
has helped our culture over time. 

Mr. King. How would you measure that? 

Mr. Yale-Loehr. I think that is very hard to measure. I don’t 
have a way to put that into a concrete system. 

Mr. King. Thank you. 

Mr. Shandley, I want to say first off, as the Member of Congress 
who represents the number-one pork production district in Amer- 
ica, we appreciate Swift & Company. You provide a fantastic mar- 
ket for our producers there. And whatever we discuss with regard 
to immigration has no implication upon the character or the effi- 
ciency or the people whatsoever. And I want to thank you for pro- 
viding that market. That has been an interest of mine as well. 

I wanted to ask you — and you have gone through quite a lot 
since last December, and I have watched it closely since Wor- 
thington, Minnesota, is to my north and Marshalltown, Iowa, is 
just to my east. We pay attention. Also, Grand Island, Nebraska, 
to my west. 

Have your competitors undergone the same scrutiny that Swift 
& Company has? 

Mr. Shandley. To our knowledge, no. 

Mr. King. Do you consider that to be a disadvantage now to you 
competitively? Or there is another way to phrase that around the 
other way. Do your competitors have an advantage that you don’t 
have because they have not undergone the same scrutiny? 

Mr. Shandley. We believe that is the case, both at the customer 
level as well as at the employment level. 
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Mr. King. Have you made the case to ICE or to Justice that you 
have been now put with a spotlight on you in the Nation and it 
puts you at a competitive disadvantage? 

Mr. Shandley. We have made that case to anybody that will lis- 
ten, including ICE. 

Mr. King. Then I assume you welcome that question, as well, 
and appreciate that. 

In the past, is there a history of INS or ICE raids with Swift that 
have gone on in previous year? How many times has this hap- 
pened? 

Mr. Shandley. You know, the industry has gone through raids. 
The most recent part of that was in the late 1990’s. And Swift & 
Company in Nebraska had facilities in Nebraska when those raids 
occurred. 

Mr. King. Thank you, Mr. Shandley. 

Appreciate all your testimony. 

Thank you. Madam Chair. I yield back. 

Ms. Lofgren. Thank you very much. 

I now recognize the gentleman from California, Mr. Berman, for 
his questions. 

Mr. Berman. My first one really isn’t so much about employers, 
but I do hope to be able to get into that. It is this willing employer/ 
willing worker. The fact is, scarcity or shortage is a way by which 
workers can increase what they get paid or get better conditions. 
That is the marketplace. 

In a universe where you decide the number of guest workers by 
a willing employer/willing worker standard, for all intents and pur- 
poses, you remove that friction or that scarcity because there is 
somebody in Bangladesh who will do it. 

Now, you have minimum wage laws, but now you are essentially 
condemning lots of workers to being at the legal bottom and I just 
want to make that observation, without getting into 

Mr. Yale-Loehr. If I could respond to that, if you don’t mind. 

I certainly believe we have to have full enforcement of all of our 
labor protections and I agree entirely with Dr. Rosenblum’s com- 
ments in his written testimony, that we need to, for example, re- 
peat Hoffman Plastics. We need to have a lot more vigorous labor 
protection so that immigrant workers, as well as U.S. workers, get 
the full protection of our labor laws. 

Mr. Berman. I agree with that very strongly, but that doesn’t 
really deal with the underlying point, that the minimum labor pro- 
tections, even if strongly enforced, are not necessarily what — at 
some point, that farm worker who has been there 10 years has 
some expectation of getting more than the minimum wage in a 
willing employer/wiling worker universe, somebody is quite willing 
to take his or he job for the minimum wage. 

But anyway, there is a — even in my own mind, there is a tension 
here. I do think we need a legal avenue for people to come in and 
perform jobs. How expansive it is, to what extent it should be 
capped, and what the tests for industries or jobs that are eligible 
for those folks are is a tougher question. 

On the verification, I guess. Dr. Rosenblum, since the Chair in- 
troduced you as an expert on the technologies, you essentially de- 
scribed the most fulsome kind of system and the most effective sys- 
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tern, the system that will avoid the Swift problem, most likely, as 
a fairly intrusive system with a great deal of forward-funding for 
infrastructure. 

The government is going to essentially — or employers are going 
to underwrite equipment and communication systems that give 
quick and accurate answers very quickly. I don’t think this thing 
works without that. I think otherwise we have some sort of repeat 
of 1986 again. 

What can we do to take that element, which you made a brief 
reference to — changing the whole nature of questions of privacy 
and individual liberty and misuse of information. Can we both 
make the investment and decide to implement as effectively and 
quickly as possible that kind of system, and at the same time safe- 
guard and limit the change in the nature of those relationships 
such that concerns about misuse of information can be alleviated 
to the greatest extent possible? 

Mr. Rosenblum. I think that is exactly the right question, and 
the record so far, including the Federal Government’s record in pro- 
tecting private data, doesn’t give us a lot of reasons to be confident 
that we can 

Mr. Berman. Well, let me interject. 

One area that I was particularly focused on, in the 1986 law, one 
of the arguments against the legalization program was people will 
come forward to get legalized, if they didn’t qualify they will be 
turned over to enforcement and they will be immediately deported. 
I am unaware of a single — we put in prohibitions on that kind of 
sharing — and I am unaware of one instance where that actually 
happened. 

Why can’t you create firewalls and limitations on the use of in- 
formation that by and large will be effectively maintained and en- 
forced and thereby protect 

Mr. Rosenblum. I think the reason it is challenging to protect 
that data is that, as we invest the data with a lot of importance 
in the context of this system, we create a market for it. So there 
will be people who, you know, will seek to obtain it, and so the 
more valuable it is, the more vulnerable it is. 

I think that there are ways to phase in this system, even before 
we assemble the complete biometric database that is such a threat 
in the ways that you just observed, by relying on sort of data-min- 
ing strategies to look for probable cases of noncompliance. 

In doing that, we will end up targeting employers who intend to 
comply but aren’t able to do so successfully. But to my knowledge 
and in my estimation, there is no way to come up with a truly fool- 
proof verification system without building this database and build- 
ing that database is inherently a threat to our privacy and inher- 
ently restructures our relationship with the State and with employ- 
ers. 

So I think that Congress should certainly invest a lot of time and 
energy in doing what you can to safeguard that data and to try to 
limit it to the purposes of employment verification and both the 
Strive Act and last year’s Senate S.2611 have some very sensible 
provisions that way, but I think that we should go into it with our 
eyes open and recognize that those protections are going to be im- 
perfect. 
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Ms. Lofgren. The gentleman’s time is expired. 

The gentlelady from California, Ms. Sanchez, is recognized. 

Ms. Sanchez. Thank you. 

Mr. Yale-Loehr, you mentioned that Congress didn’t terminate 
employer sanctions following a 1990 GAO report that showed sanc- 
tions have created a serious pattern of discrimination. You also 
note that over time it has become clear that employer sanctions 
aren’t working effectively and I think in your written testimony 
you said that in the end, fraud and discrimination took over the 
system. 

Can you explain a little bit how fraud and discrimination took 
over that system? 

Mr. Yale-Loehr. Well, I think, as I mentioned in my testimony, 
as it became clear that the immigration agency was not effectively 
enforcing employer sanctions, employers decided they didn’t really 
have to worry about it, and they were more willing to take fake 
documents. 

Similarly, particularly back in the 1980’s, it was easy to obtain 
fake documents. We didn’t have the same kind of counterfeit resist- 
ant documents that we do today. So it was easy for fraudulent doc- 
uments to flood the market. So that is why employer sanctions 
gradually came to be seen as a joke. 

Ms. Sanchez. Do you know what percentage of employers ever 
got investigated or fined? 

Mr. Yale-Loehr. Yes. There are some statistics in my testimony 
as well, and Dr. Rosenblum’s testimony. I don’t recall what the 
overall percentage of U.S. employers is, however. 

Ms. Sanchez. So you don’t think employer sanctions was an ef- 
fective deterrent in that regard? 

Mr. Yale-Loehr. In part because we didn’t have consistent en- 
forcement. 

In 1999, Immigration and Naturalization Service made worksite 
enforcement the lowest of its five investigatory priorities. So with 
that kind of background, it is hard for any system to be effective. 

Ms. Sanchez. We hear terms all the time, the cost of doing busi- 
ness, the businesses take the risk because what they save in terms 
of wages that they have to pay far exceeds their risk for enforce- 
ment of being caught employing people that they shouldn’t be em- 
ploying and paying whatever minimal fines at the end of the day 
end up being assessed. 

What recommendations do you have for protecting against dis- 
criminatory hiring practices? 

Mr. Yale-Loehr. I think we have some decent provisions in cur- 
rent law. We also have expansions of that proposed in the Strive 
Act that I think are worth considering. 

I also think we need to give more money to the Office of Special 
Counsel and the Department of Justice so they can go out and en- 
force those laws. 

Ms. Sanchez. And any suggestions on how we could protect 
against the fraudulent aspects of verification? 

Mr. Yale-Loehr. I think Dr. Rosenblum has expressed the fact 
that it is hard to make sure that the person who presents the docu- 
ments really is the person who belongs to those documents, and 
that is a large challenge that we all have to face. 
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Ms. Sanchez. Okay. 

Mr. Rosenblum, in your written testimony, you discuss at length 
the problem of false negatives and how they can adversely effect 
even United States citizens. 

In your opinion, when the Basic Pilot program or any new sys- 
tem is built, who should compensate work eligible citizens who are 
wrongly denied the right to work by DHS data errors or by bureau- 
cratic errors? 

Mr. Rosenblum. Well, certainly, if the errors are on the part of 
DHS and the government database, then I would see it as the gov- 
ernment’s responsibility to compensate the workers for those lost 
wages, both the Strive Act and last year’s Senate bill had provi- 
sions for that. 

Ms. Sanchez. Okay, great. Thank you. 

I have no further questions. I yield back my time. 

Ms. Lofgren. Thank you. 

The gentlelady yields back. 

We have been joined by the Chairman of the full Committee, Mr. 
Conyers, who advises me he wishes to put his opening statement 
in the record but does have questions. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, and Chairman, Committee on the 

Judiciary 

As we heard during the course of last week’s two hearings, prior immigration re- 
form efforts — especially the 1996 reforms — sought to substantially toughen enforce- 
ment of our immigration laws, but their implementation has been virtually non- 
existent. Nowhere is this better illustrated than our broken worksite enforcement 
system. 

After years of utter neglect, the Administration has just recently stepped up its 
worksite enforcement efforts. This increased flurry of activity comes at about the 
same time that the Administration is calling for long-term immigration solutions 
and the normalization of undocumented workers. 

These recent large-scale raids at various businesses across the Nation, however, 
reveal massive problems with our current worksite enforcement system. 

First, worksite enforcement should not be a used as a tool of retaliation — whether 
in response to formal organizing activities or as a way to punish individual employ- 
ees who demand their rights as workers. Such retaliatory actions are an abuse of 
the legal process. Such misuse of our limited enforcement resources is unfair not 
only to the workers and their representatives, but to the federal immigration agents 
who must conduct these enforcement efforts. Worksite enforcement should not be 
used to profit unscrupulous employers. 

Second, employers should be able to rely — in good faith — on an emplo 3 mient 
verification system, such as under the Basic Pilot program. Such voluntary partici- 
pation should be rewarded, not punished. We must ensure that businesses that par- 
ticipate in a verification process do not instead end up as targets of that very system 
as a result of their participation. 

Third, many of these worksite enforcement actions have caused humanitarian cri- 
ses in their wake. As we know, many undocumented workers belong to blended fam- 
ilies, often comprised of legitimate immigrants and American citizens. In the course 
of several recent worksite enforcement raids, however, many of these families were 
torn apart. Children were abruptly separated from their parents who had no means 
to communicate with their children or to make alternative care arrangements. 
These children were unexpectedly stranded or left to fend for themselves while their 
parents were detained. 

If we are to achieve a controlled, orderly, and fair immigration system, we must 
look at the flaws in the current system. Yes, enforcement is important. But so are 
people and the communities in which they live. The enforcement regime can be 
fixed. It must be fixed. 

We must keep that in mind as we move forward on comprehensive immigration 
reform. 
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Ms. Lofgren. Welcome, Mr. Conyers. 

Mr. Conyers. Thank you, Madam Chairman and my dear friend. 

We are happy that this is the third hearing trying to examine 
how we got to where we are from the 1996 reforms. 

But we had enforcement, tough enforcement, hut there was no 
implementation. Now we are looking at broken worksite enforce- 
ment systems. 

And, Mr. Shandley, I just want to try to capsulize your testimony 
about the company, the union, that represents your workers and 
how you have addressed the needs of this vulnerable population. 
What do you suggest employers do to avoid the fix that you ended 
up in, trying to cooperate? 

Mr. Shandley. Well, I don’t know if an employer can, that has 
the power — especially an employer like Swift, who has complied 
with the laws of the land. And ultimately we do believe that it is 
immigration reform. 

We focus on the documents, not on the individuals, when we 
hire, and the key is that the quality of the documents and do they 
relatively or reasonably relate to the individual in front of us. And 
the testimony that is at hand would go a long way toward helping 
employers continue to abide by the laws of the land. 

Mr. Conyers. I am glad to see that you don’t have a chip on your 
shoulder and you don’t bring a bad attitude to this hearing. We 
were thinking that you would been put in a pretty awkward place 
through the selective enforcement of these worksite requirements. 

Should I sleep better in my bed at night knowing that it wasn’t 
as bad as we were hearing that it was? 

Mr. Shandley. No, sir. Absolutely not. The chip is just deep in- 
side right now. [Laughter.] 

Mr. Conyers. Well, thank you very much. 

I just wanted to, on the record, commend you and the representa- 
tive of your workers in the collective bargaining system for the 
work you are doing. And we would invite you to follow along with 
us as we try to shape a whole new approach in immigration legisla- 
tion that minimizes what happened to you. 

Because, otherwise, let us face it, what is the point if you are 
going to get busted for trying to comply and comport with the law? 
And that is the spirit that I bring to this Committee, and I cer- 
tainly admire your spirit to come and testify before us. 

Thank you. Madam Chairman. 

Mr. Shandley. Put us at the head of the line on cooperation. 

Ms. Lofgren. Will do. 

I would like to recognize now the gentlelady from Texas for 5 
minutes. 

Ms. Jackson Lee. Good afternoon. 

Let me thank the Chairwoman and the Chairman of the full 
Committee and the Ranking Member. This is an instructive way of 
creating what I call a pathway to a sensible response to our immi- 
gration crisis. 

Let me characterize what many have described as government of- 
ficials doing their job and, might I say, that the line officers on the 
ground, the ICE officers on the ground, are to be commended for 
their service. They are obviously being instructed on the basis of 
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policy and on the basis of believing that they are correcting the cri- 
sis in the immigration structure in the United States. 

I claim it to be a reign of terror, because it does not create order. 
It does not create adherence to the law. It creates chaos and confu- 
sion. 

I come from Houston, Texas. Any number of times I will tell you 
of the panic that runs through the community when rumor has it 
that apartment buildings will be raided, that jobsites will be raid- 
ed. Nothing constructive comes out of it. And as you have your 
meatpacking responsibilities, we happen to have an energized con- 
struction effort. 

Now, I would make the argument that there are wide numbers 
of Americans that can be employed and we know together we are 
going to make an effort to ensure that happens. But we also know 
that there are many times jobs going longing, wanting, and there 
are employers, even though we have been faulty in enforcement, 
there are employers who simply ask, such as my construction in- 
dustry, give me a system, let me follow an adequate system and 
I will comply. 

So we failed on two ends. One, whether or not this Pilot program 
is even effective, one because there are inaccuracies, wrong names. 
It makes it very difficult and we don’t know if it works, and I un- 
derstand the witness said hundreds of millions of dollars for it to 
work. 

So I am going to start with Dr. Rosenblum, whose experience I 
think started on the Senate side. Would a more corrected system 
of identification, of who is here, accurate, orderly system of docu- 
mentation, something like we are trying to frame as we move for- 
ward in comprehensive immigration reform — several bills, as you 
know, have been filed. The Senate is still looking. But the concept 
is to find order where there is disorder and chaos. 

Would that begin to build a serious employer verification pro- 
gram? 

Mr. Rosenblum. Certainly, knowing who is here, bringing people 
out of the shadows, but also knowing, building a database, a reli- 
able database of U.S. Citizens as well, because it is the same data- 
base, because when an employer is checking an employee’s status, 
the employer doesn’t know. So the database has to have access to 
both U.S. citizen data and immigrant data. 

Ms. Jackson Lee. That is interesting. 

Mr. Rosenblum. And that is absolutely the critical step in any 
kind of employment verification process, is to verify somebody’s 
work eligibility. So without that, we can’t possibly do it properly. 

Ms. Jackson Lee. And any efforts to merge a system that has 
citizens and non-citizens or undocumented would be at least a step 
going in a corrective direction. 

Mr. Rosenblum. There has been a lot of focus on the interoper- 
ability of the FSA and the DHS databases. Currently, what hap- 
pens is that Basic Pilot basically queries both databases. It is a 
system of systems system. And database experts don’t really con- 
sider that particularly problematic. It is not ideal, but that is not 
really where the problem is. 

The problem is that both of these databases have lots of errors 
in them. 
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Ms. Jackson Lee. Clean it up. 

Mr. Rosenblum. Clean them up. And the real challenge is that 
ultimately the only way we can clean them up is to query them, 
is to have people go through the system. So we won’t really know 
until we start enrolling people. 

And so what the Senate bill conceived last year was to go ahead 
and start that query process, but to not non-confirm people until 
we are sure that we have got all those errors fixed and so to do 
the query and give people the opportunity to clear up their records, 
but to not fully turn on the enforcement until we have done that 
enrollment through the program. 

Ms. Jackson Lee. John Shandley, thank you very much. There 
is only one employer, I believe, sitting here, so we are going to put 
the heavy burden of employers on you. 

Are you coming to this Committee complaining that you don’t 
want to be part of a process of verification or are you asking for 
relief in the instance of a corrected list, a list that works, error-free 
list? What are you saying about employer compliance with knowing 
who they are employing? 

Mr. Shandley. Swift wants to be part of the solution, and the 
solution requires a whole systematic fix, both in the databases as 
well as the processes, ultimately down to how does the U.S. allow 
people to come into the U.S. to work. 

But, you know, we are not here to complain. We feel that we 
were unfairly treated, especially for somebody who complies with 
all of the laws. But, you know, that is water under the bridge. 

What we do have to do as an employer going forward, we do have 
to find a system of which we have the confidence that the govern- 
ment looks at and we look at in the same light, that is truly accu- 
rate and workable from a legal standpoint. 

Ms. Jackson Lee. Madam Chairperson, I know the time is out, 
but I just simply want to make the statement on the record. For 
some reason, it has been given to the public that those of us who 
believe in comprehensive immigration reform are running away 
from legal structure. Employer verification is one. It is a very sen- 
sitive issue. 

I would like to be on the record that I am not running away from 
it, but I think that you cannot have employer verification that 
works without a system that documents those who are undocu- 
mented and a fair system of immigration reform. 

With that, I thank you, and I yield back. 

And I thank the witnesses for their testimony. 

Ms. Lofgren. Thank you very much. 

Thanks to all of the witnesses for their testimony today. 

Without objection. Members will be given 5 legislative days to 
submit any additional written questions to these witnesses as well 
as the first panel. And we ask that witnesses answer questions as 
promptly as they can so that the answers can be made part of the 
record. 

And, without objection, the record will remain open for 5 legisla- 
tive days for the submission of any other additional material. 

I think this hearing today has helped to illuminate numerous 
issues about the Nation’s employment verification and worksite en- 
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forcement system. It has been very helpful to me, and I think it 
will be helpful to the Congress as we move forward. 

Somebody asked me earlier what are we doing with these hear- 
ings, and I said we have a secret plan to be well-informed when 
we actually take action. 

So to that end, our next hearing is planned for 9:30, Thursday 
morning, in the room downstairs, 2141. That will be potential solu- 
tions to some of the issues that have been outlined here today. 

We are aware that we lost our dear colleague, Juanita Millender- 
McDonald. The funeral arrangements are being made. If the fu- 
neral for Juanita conflicts, our hearing will be postponed to the fol- 
lowing week. Otherwise, we will proceed at 9:30. 

And, again, thank you so very much for taking your time to help 
the Congress on this very important questions. 

This meeting is adjourned. 

[Whereupon, at 12:46 p.m., the Subcommittee was adjourned.] 
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Letter from Jonathan R. Scharfen, Deputy Director, United States Citizen- 
ship AND Immigration Services, Department of Homeland Security to the 
Honorable John Conyers, Jr., Chairman, Committee on the Judiciary 


II. S. Department of Homeland Security 
Washington, DC 20529 



U.S. Citizenship 
and Immigration 
Services 


The Honorable John Conyers, Jr. 

Chairman 

Committee on Judiciary 

Subcommittee on Immigration, Citizenship, Refugees, 

Border Security, and International Law 
U.S. House of Rqpresenlalives 
Washington, DC 20515 

Dear Chainnaii Conyers: 

I am pleased to have had the opportunity to testify before the House Judiciary 
Committee, Subcommittee on Immigration, Citizenship, Refugees, Border Security, and 
International Law on the Employment Eligibility Verification (EEV) system administered by 
U. S. Citizenship and Immigration Services (USCIS). I appreciated your participation as the 
hearing provided an excellent venue to discuss this important system. 

As I stated during The hearing, I believe both Congress and USCIS share the common 
goal of supporting United States employers in their efforts to hire legal workers, and the EEV 
system provides businesses with an essential tool to support that endeavor. In addition to 
streamlining employer registration, working to address mismatch issues, and improving data 
sources, USCIS recently launched an initiative to combat identify fraud - a photo tool that allows 
employers to make a visual match between the employee, the photo provided on the worker’s 
identification caid, and the photo on file in the EEV database. Lastly, to discourage employer 
abuse and ensure accountability, USCIS recently established a monitoring and compliance unit 
to analyze trend data and detect potential fraud and discrimination. Each of these enhancements 
have made the EEV system more efficient, accurate and able to support employers seeking to 
comply with United States immigration laws, a key component of comprehensive immigration 
reform. 


CO 703.831 

MAY 8 OT 


Thank you again for tlie opportunity to appear before the Subcommittee. Please be 
assured that USCIS is committed to the continued improvement and expansion of the EEV 
system, and that the agency is prepared to provide the resources necessar>' to ensure its proper 
operation if proposals to phase in a mandatory national verification program are implemented. I 
look forward to working closely with you on the broader immigration issues cuixenlly lacing our 
nation as well as our continuing efforts to strengthen and expand EEV in the future. Please 
contact me if! can be of further assistance. 


Sincerely, 


Dnathan “Jock” 
►eputy Director 


larfen 
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INS Basic Pilot Evaluation Summary Report submitted to the U.S. Depart- 
ment OF Justice, Immigration and Naturalization Service, prepared by the 
Institute for Survey Research, Temple University, and Westat on January 
29, 2002 


INS BASIC PILOT EVALUATION 
SUMMARY REPORT 


Januaty 29, 2002 


Report Submitted to: 

U.S. Department of Justice 
Immigration and Naturalization Seivice 
Washington, DC 


Prepared by: 

Irustitute for Survey Research 
Temple University 
Washington, DC 


Westat 

Rock\Mlle, Maryland 
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EXECUTIVE SUMMARY 


A. Background 

Tn September 1996, the Illegal Immigration Reform and Immigrant Responsibility Act of 
1 996 (IIRTRA) mandated that the Immigration and Naturalization Service (INS) - in 
conjunction with the Social Security Administration (SSA) — test and evaluate a series of 
voluntary pilot programs to electronically verify the employment authorization of newly 
hired employees. These small-scale IIRIRA pilots include the Basic Pilot, the Citizen 
Attestation Verification Pilot, and the Machine Readable Document Pilot. 

The Basic Pilot program was implemented in 1997 in five states estimated to have the 
largest undocumented immigrant populations: California, Florida, Illinois, New York, 
and Texas. The goal of the Basic Pilot verification program is to determine, on a test 
basis, whether pilot verification procedures can improve on the existing 1-9 system by 
reducing false claims to U.S. citizenship and document fraud, discrimination, violations 
of civil liberties and privacy, and employer burden. 

INS selected two firms, the Institute for Survey Research at Temple University and 
Westat, to conduct an independent evaluation of each of the URIRA pilots. The 
evaluation of the Basic Pilot Is the first of these efforts. The evaluation addresses the 
extent to which the Basic Pilot program is operating as intended and w'hether it has 
achieved its intended policy goals. The evaluation design includes the use of multiple 
sources of infonnation to examine the program from three different perspectives - 
employers, employees, and Federal agencies. These data sources included pilot and 
matched non-pilot employer mail surveys, on-site interview's with pilot and non-pilot 
employers and pilot employees, observations, INS 1-9 forms, government databases that 
record wwk status transactions, and interviews with Federal officials. 

B. Evaluation Findings 

1. Is THE Basic Pilot Program Working as Intended? 

As might be expected since they were volunteers, an ovei'w^helming majority of 
employers participating found the Basic Pilot to be an effective and reliable tool for 
employment verification. The Basic Pilot system confirmed the vast majority of 
employees (87 percent) as w'ork-aiuhorized, of which almost all (90 percent) were 
immediately and automatically confirmed by the computerized comparison of data. 
Employees w-ere also largely satisfied with the services provided by INS and SSA. The 
greatest Federal shortfall relates to the lack of timely INS data, which results in delayed 
verification in almost one-third of the cases going to INS for verification. 

There is evidence that employers do not always follow^ Federally mandated safeguards 
specified in the Memorandum of Understanding (MOU) signed wfien they agree to 
participate in the Basic Pilot program. Some of these prohibited employment practices 
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include pre-employment screening, taking adverse action against employees who receive 
tentative nonconfinnations, failing to safeguard access to the pilot system, inconsistently 
protecting employees’ privacy, missing pilot deadlines, failing to inform employees of 
their rights, and failing to terminate or report employees with final nonconfirmation. 

2, Did the Basic Pilot Program Achieve its Primary Policy Goals? 

Impact of the Basic Pilot on employment of unauthorized workers and the reduction of 
fraudulent claims of citizenship. Less than one-tenth of one percent of the employment 
verification attempts resulted in a finding of “unauthorized.” However, it is likely that a 
substantia! proportion of tliose employees whose work-authorization status was not 
definitively determined by the Basic Pilot system were unauthorized w'orkers who did not 
contest a tentative nonconfirmation finding. The evaluation team’s estimate is that 1 0 
percent of all cases submitted to the Basic Pilot system for determination of \vork- 
authorization status w'crc unauthorized workers, further, it is likely that .some 
unauthorized w'orkers simply avoid applying to Basic Pilot employers. The Basic Pilot 
database did not yield conclusive data on the use of fraudulent documents and cannot 
identity imposter fraud. However, the level of false attestation to U.S. citizenship 
appears to be low. 

Impact on reducing discrimination. Employers claim that the Basic Pilot program 
makes them more comfortable in recruiting and hiring immigrants; however, the 
evaluation was not able to confirm that this resulted in an actual increase in the 
employment of work-authorized immigrants among Basic Pilot employers. Further, the 
evaluation found that employers do not always follow Basic Pilot procedures designed to 
prevent discrimination, such as not taking adverse actions against employees who arc 
trying to resolve an initial finding ofteniative nonconltrmaiion. Because the evidence 
points to both decreases and increases in discrimination caused by the Basic Pilot 
program, the evaluation could not determine whether the net effect of the program was 
discriminatory. However, it is clear that discrimination resulting from improper 
employer use of the Basic Pilot program could have been mitigated if Federal databases 
were more accurate and up-to-date. 


Impact on employee privacy. Because safeguards are built into the Basic Pilot system, 
there is little increased risk of misuse by Federal employees. However, because of the 
current design of the system, there is potential for unauthorized access to employee 
information at pilot establishments. Some employers also failed to protect employee 
privacy w'hen notilying employees oftheir tentative non-confinnalion status. 

Impact on employer burden and cost. A majority of employers indicated that the Basic 
Pilot process is easier than the current 1-9 verification process. Furtlier, they reported 
that it did not overburden their staff. INS officials estimate that the Federal government 
spent approximately S9.6 million ($2.3 million for start-up costs and $7.3 million for 
operating costs) on the Basic Pilot program betw-een November 1 997 and April 2000. A 
majority of employers reported spending under S500 for start-up costs and another S500 
annually for operating costs. 
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C. Options for the Future 

Various possibilities exist for continuing or expanding the Basic Pilot. Four alternative 
approaches were explored: a mandatory national program for all employers, a mandatory 
national program only for large employers, a voluntary national program open to all 
employers, and an improved voluntary program open to all employers in selected States. 
Each of these alternative programs has advantages and disadvantages. 

D. Recommendations 

Based on the evaluation findings, electronic verification of employment aiithoriTation as 
tested in the Basic Pilot, while potentially a valid concept, is not ready for larger-scalc 
implementation at this time. However, INS and SSA should continue to lest pilot 
program improvements that would retain program advantages while mitigating current 
problems with the program. These include specific fNS data system enhancements and 
technical improvements such as enhancing system softw'are and training, incorporating 
quality control measures, and providing additional employer technical support. 
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CHAPTER!. BACKGROUND 

A. Purpose of the Report 

1 . Legislative Objectives 

In September 1996, the Illegal Immigration Reform and Immigrant Responsibility Act of 
1 996 (IIRIRA) was enacted. In this law Congress mandated that the Immigration and 
Naturalization Service (INS) - in conjunction with the Social Security Administration 
(SS A) ~ test a scries of voluntary pilot programs to electronically verify the employment 
authorization of newly hired employees. Section 405 of IIRIRA further required that the 
Attorney General submit reports on these programs to the House and Senate Judiciary 
Committees. These reports were to: 

• Assess the degree of fraudulent attestation of U.S. citizenship. 

• Assess tlie benefits of the pilot program to employers and the degree to which 
they assist in tiie enforcement of employer satretions. 

• Include recommendations on whether the pilot program should be continued or 
modified. 

2. Evaluation Questions 

This report presents the results of an extensive evaluation of the Basic Pilot, the first of 
the three small-scale IIRIRA pilot programs to be implemented. Fhe Executive Branch 
and the many nongovernmental groups interested in employment verification viewed an 
extensive evaluation as an essential part of the implementation of the employment 
verification pilots. These groups also agreed that the evaluation needed to address a ftill 
range of issues to inform recommendations and decision making on the future of 
electronic verification of employment authorization in the w orkplace. 

The issues to be addressed in the evaluation included input from a wide variety of 
stakeholders, taking into account the importance and difficulty of developing the 
information. The most important issues were retained regardless of their difficulty, but 
witii tlic knowledge that it would be a challenge to collect good information in some of 
these areas. In mid- 1997. INS selected two firms, the Institute for Survey Research at 
Temple University and Westat, to conduct an extensive independent evaluation of each of 
the IIRIRA pilot programs. The evaluation of the Bcisic Pilot is the first of these efforts. 

3. Report Organization 

The report is divided into five chapters — background, operational findings, policy 
findings, options for the future, and recommendations. The background begins wnth a 
discussion of the legislative history of employer sanctions and employment verification, 
which is important for understanding the issues addressed in the evaluation. The 
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remainder of the background section describes the Basie Pilot, the context in which the 
Basic Pilot was conducted, and the methodology for conducting the evaluation. 

The remainder of the report comports with the highest priority evaluation questions 
addressed throughout the study. The findings of the evaluation are presented from two 
perspectives. The first perspective describes the extent to which the pilot program is 
operating as intended. The second perspective looks at costs and whether the Basic Pilot 
program has achieved its four intended policy goals: 

• Does the Basic Pilot reduce employment of unauthorized workers? 

• Does the Basic Pilot reduce discrimination? 

• Does the Basic Pilot protect employee civil liberties and privacy? 

• Does the Basic Pilot reduce employer burden? 

The final two chapters provide an analysis of options for the future expansion or 
continuation of employment verification programs similar to the Basic Pilot and 
recommendations from the evaluation. 

B. Legislative Background 

1. Passage of Employer Sanctions 

Congress passed employer sanctions legislation in late 1 986, making it unlawfiil for the 
first time for U.S. employers to hire undocumented workers. This law was passed in 
response to increases in undocumented immigration and rccoinincndations by a series of 
Congressional and Executive Branch task forces and commissions - ranging from the 
small, bilateral Special Study Group on Illegal Immigrants from Mexico (1973) to the 
blue-ribbon Select Commission on Immigration and Refugee Policy (1981). 

From the outset employer sanctions legislation had been controversial because of concern 
that it would lead to privacy violations, discrimination against persons who appeared or 
sounded foreign, and a national identity document. Many of the groups studying the 
issue had attempted to develop ways of administering employer sanctions and 
accompanying work authorization verification that vvould protect privacy and be 
nondiscriminatory. 

2, Employment VERiFtcATioN and Ctvtl Rights Protections 

Accompanying the new employer sanctions provision, with its civil and criminal 
penalties for hiring undocumented workers, were two related provisions. The first 
prohibited discrimination on the basis of national origin or citizenship status and 
established a new agency, the Office of Special Counsel for Immigration-Related Unfair 
Employment Practices (OSC) in the Department of Justice, to enforce this provision. The 
second required that the Immigration and Naturalization Service implement an 
employment veri fication system for all newly hired employees. 
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The universal employment verification system specified in IRCA was a paper-based 
system (implemented by INS as the 1-9 form) that requires all newly hired employees to 
attest to being a U.S. citizen or national, a lawful permanent resident, or other work- 
authorized noncitizen. The system also requires employees to present documentation 
establishing their identity and work authorization. Employers are required to examine 
this documentation and attest that it appears to be genuine and that it belongs to the 
employee. 

Tn addition, Congress authorized the Executive Branch to develop tests of alternative 
employment verification systems. Such systems had to be reliable, secure, and limited to 
use for employment verification. Specific additional requirements were levied before 
such a system could be implemented, and none wtis to include a national identity 
document. IRCA also required INS to establish a verification program known as 
Systematic Alien Verification (or Entitlements (SAVE) to verify authorization of 
noncitizens for certain benefit and entitlement programs. INS developed a special extract 
of its main database for this purpose. 

3. Evaluation of the Impact of Employer Sanctions Implementation 

Because of the widespread concern for unintended impacts, many prominent groups 
studied the implemeiilalion of employer sanctions and the employment verification 
system. Most prominent among such studies were the three IRCA-mandaled reports by 
the General Accounting Ofilce (GAO). In its linal report in 1 990, GAO found that the 
implementation of employer sanctions had resulted in a widespread pattern of 
discrimination against eligible workers. However, instead of repealing employer 
sanctions, GAO recommended mitigating employer confusion by reducing the number of 
acceptable documents and making them more secure. 

The GAO findings triggered further inquiry on the discriminatory and other negative 
impacts of employer sanctions and employment verification by the Federal government, 
State and local areas with sizeable foreign-bom populations, and private organizations 
such as the Urban Institute and RAND. Although some studies called for the repeal of 
employer sanctions, others believed that the problems could largely be remedied by 
simplifying and clarifying the 1-9 employment verification system. Legislation was 
introduced to repeal employer sanctions, but it was not passed. 

The Immigration Act of 1 990 established the Commission on Immigration Reform, 
which continued study of employment verification. The Commission recommended 
testing a national registry-type system under which all newly hired workers, citizen and 
noncitizen alike, would be electronically verified for employment authorization through a 
unified database comprised of SSA and INS information. Although INS and SSA found 
that they did not have a way to link the information in their databases, the two agencies 
developed a voluntary pilot program that tested file basic concept of the Commission 
recommendation on a small scale by having all newly hired employees electronically 
verified through SSA. For those noncitizens for whom SSA data could not determine 
current work authorization status, a further check was made through INS. 
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4. Implementation oe Electronic Verification Pilots 

INS had begun testing a telephone-based employment verification system with a few 
employers using the database developed for SAVE for benefit verilication. INS then 
expanded this test in 1 992 to personal computer-based verification for noncitizen hires. 
The recommended tu'o-step SSA-INS pilot for all new hires was a logical next step. 

With renewed discussion of larger scale employment verification systems, civil rights 
groups expressed concern about further testing of alternative electronic employment 
verification systems and the impact on workplace discrimination and privacy. Additional 
recommendations followed from the Federal civil rights community as well as non- 
governmental organizations that dealt with worker rights problems first hand. 

Legislative debate to consider the Commission’s recommendations and to gain greater 
control over undocumented immigration ensued. Although several bills had proposed 
national implementation of electronic verification system, the final legislation, the 
Illegal Immigration Reform and Immigrant Responsibility Act (nRI[C\), enacted in 
1 996, provided for small-scale testing, evaluation, and reporting on three voluntary pilot 
programs before a national system w^as considered. Testing on a pilot basis was 
considered to be especially important because of the limitations of Federal data for 
verification purposes, the potential for workplace discrimination and privacy violations, 
and practical logistical considerations about full-scale implementation. 

The three ilRlRA pilots included: 

• The Basic Pilot, under which all newly hired employees are verified through SSA 
and, if necessary, INS; 

• The Citizen Attestation Pilot, under which U.S. citizens show more secure 
identity documents, requires electronic verification only for non-citizens; and 

• The Machine Readable Pilot, which is identical to the Basic Pilot except that the 
data input for some employees is through a machine-readable driver’s license or 
State-issued ID card. 

C. Description OF THE Basic Pilot 

1. Goals of Employment Verification and the B.asjc Pilot 

The goals of employment verification and the goals of the verification pilots are 
somewhat different. The primary goal of employarient verification is to ensure that all 
w’orkers are authorized to w'ork in the United States and thus to deter unauthorized 
employment and undocumented immigration. Studies by GAO, the Commission on 
Immigration Reform, and others found that the 1-9 paper verification system used by all 
employers at present is confusing and easily circumvented. In contrast, the goal of the 
Basic Pilot verification program is to determine, on a test basis, whether pilot verification 
procedures can improve on the T-9 system by reducing false claims to U.S. citizenship 
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and document fraud, discrimination, violatioi^ of civil liberties and privacy, and 
employer burden. 

2. Documentation Reoutoements 

The Basic Pilot program is predicated on a system of documentation that has existed 
since the implementation of employer sanctions. At the time of employment, workers are 
required to document their identity and authorization to work. Employment authorization 
can be established through documents such as a U.S. birth certificate or passport, a 
nonrestricted Social Security card, or an INS-issucd document showing employment 
authorization. If the document showing work authorization does not include a 
photograph, employees are also required to document their identity, usually by showing a 
driver’s license or Slate-issued ID card. 

3. Basic Pilot States 

INS and SSA implemented the Basic Pilot program in November 1997 in California, 
Florida, Illinois, New York, and Texas. Nebraska w^as added to the pilot in March 1999 
to assist employers in the meatpacking industiy. Establishments in other States may 
participate in the Basic Pilot if there is a participating establishment from the same 
employer in one of the six Basic Pilot States. 

4. Basic Pilot PROCF.DitREs 

Employers wishing to participate in the Basic Pilot sign a Memorandum of 
Understanding (MOU) with INS and SSA promising to follow' all pilot procedures. INS 
sends the employer the system software, manuals, and other materials needed to use the 
pilot program. 

The Basic Pilot process is based on the existing employment verification system required 
of employers. Die procedures were designed to provide employers w'ith greater 
confidence in their ability to verity their employees, while safeguarding employee rights. 
They begin with the completion of the INS Form 1-9, both by the employee, w'ho 
provides personal information and attests to citizenship or immigration status, and by the 
employer, wiio records the type of dociunents examined for identity and employment 
authorization (vSee Exhibit 1). 

The major additional steps required by the Basic Pilot program are: 

• Employers send information about all new employees electronically to the 
Federal govemmeiil; 

• The Federal government checks the information submitted by the employer 
against relevant databases to detenninc if their records indicate that the employee 
is vvork-aulhorized; 
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• Tfthe Federal records do not verify the work authorization ol’an employee, the 
employee is given an opportunity to “straighten out” their records; 

• While employees are trying to “straighten out” their records, employers are not 
permitted to take adverse actions against employees; and 

• If the final determination of the Basic Pilot system is that the employee is not 
work-authorized, the employer is required to terminate the employee. 

D. Context of the Basic Pilot 

This section describes how pilot employers and Stales arc similar or different from non- 
pilot States and employers. The Basic Pilot was originally implemented on a voluntaiy^ 
basis in the five States with the largest undocumented immigrant populations - 
California, Florida, Illinois, New York, and Texas.' These States and the employers and 
employees within them are not representative of the nation as a whole. Therefore, care 
must be taken in generalizing from the experiences of the pilot employers who 
volunteered to participate to all employers nationwide about how- a verification system 
might work on a iarger-scale basis. 

1. State CHARACTKRtSTics 

The five original Basic Pilot States are unique in many ways. They have larger 
populations, are more densely populated, and have larger foreign-born populations than 
the non-pilot States. Based on INS estimates, nearly 80 percent of undocumented 
immigrants reside in the five original Basic Pilot States, perhaps creating a greater 
incentive for some employers to participate in the pilot. Moreover, these five States 
contain 35 percent of the nation’s business establishments and employees. The 
population of these State.s are more diverse than the nation overall, having over twice the 
percentage of Flispanics (23 versus 1 1 percent) and slightly higher Asian/Pacific Islander 
populations (6 versus 4 percent). 

Basic Pilot establishments are clustered in and around large urban areas in the five States. 
Although INS did not formally target urban areas in its advertising campaign soliciting 
participants for the Basic Pilot program, it did focus on metropolitan area new'spapers and 
radio stations and hold seminars in urban areas, which likely affected the establishments 
that chose to participate. Additionally, many employers learned about the pilot from 
other employers, flirther tilting participation toward urban establishments. 


' Nebraska was subsequently named a Basic Pilot State, but because of its late implementation date, 
Nebraska was not included in the on-site phase of the cv’aluaiion. 
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2. Employer Size and Industry 

Not surprisingly, since larger employers probably have more to gain by participating in 
the pilot program, pilot employers lend to be larger than non-participating employers. 
Fifty-nine percent of pilot establishments had 50 or more employees, compared with 4 
percent of establishments nationwide. Conversely, few pilot employers (12 percent) 
reported fewer than 5 employees, compared with 63 percent of establishments nationwide. 
These smaller employers have considerably lower verification needs, are less likely to 
have the necessary computer equipment and stalT to run the pilot, and may believe they 
are less vulnerable to employer sanctions. To the extent that these factors affect the 
usefulness of the Basic Pilot, it would be less cost-effective for small employers. 

Pilot establishments are also more likely to be concentrated in just a few industries. Over 
38 percent of pilot establishments are in manufacturing, compared with only 4 percent of 
establishments nationwide. Moreover, two-thirds of the pilot establishments in 
manufacturing are in food and kindred product manufacturing - particularly meal 
packing and poultry processing. These establishments, which often rely on recent 
immigrants to do unpleasant, unskilled work, received special emphasis in recruitment 
for the Basic Pilot. Althougii pilot establishments are under represented in the sennet 
industry overall, they are heavily over represented among help-supply services and 
temporary and employment agencies. 

3. Foreign-Born Status and Ethnicity of Employees 

As might be expected, employees working for pilot establishments are more likely to be 
foreign-bom - even more so than the population of the five original Basic Pilot States. 
Among transaction database cases for whom foreign- versus native-born status was 
indicated, 3 1 percent of the database entries were for foreign-bom employees, compared 
with 1 5 percent foreign-bom populations in the pilot States. For those cases where 
race/ethnicity was available, Hispanics were over represented among pilot 
establishments, while Asians and non-Hispanic whites and blacks were under 
represented. 

E. Research Methods 

The evaluation olThe Basic Pilot is based on multiple sources of information that 
examine the program from three different penipeclives: employers, employees, and 
Federal agencies. The data sources include; 

• Pilot and non-pilot employer mail surveys 

• Employer on-site interviews and observation 

• Employee interviews 

• INS 1-9 forms 

• Pilot databases that record work authorization transactions 
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• Semi-stinctured interviews wth Federal officials 

• System testing 

• Secondary data sources 

1. Strengths and Limitations of Methodol(k;y 

To strengthen confidence in the conclusions that could be drawn from the findings, the 
evaluation of the Basic Pilot used multiple data sources. The main benefit of such a 
design is that it provides a strong basis upon which to derive conclusions. Conclusions 
were reached by comparing the results of the analysts of multiple data sources and 
reconciling or explaining inconsistencies among the findings. First, hypotheses about the 
research issues were developed, followed by analysis of the separate data sources. Then 
the results from all of the data sets on a given issue were compared to determine whether 
the findings supported the hypothesis. When results were contradictory, the evaluation 
team explored possible reasons and when feasible performed additional analyses to 
resolve the discrepancy. 

Another major strength of the research design is use of a matched comparison group for 
employers. Such a comparison group helps to control for factors outside the scope of the 
program such as fluctuations in the labor market that may be affecting both pilot and non- 
pilot sites. Thus, matching increases the likelihood that differences in evaluation data 
between pilot and non-pilot employers have to do with the pilot experience and not 
extraneous factors. 

As confident as the evaluation team is about the conclusions, the data sources used in the 
evaluation have limitations. First, self-selection of pilot establishments limits 
generalization to employers beyond those establishments that used the system. Since 
participation in the Basic Pilot program is voluntary, pilot establishments account for a 
very small proportion of all establishments in the countiy," and a number of 
establishments that originally signed up to use tlie pilot ultimately did not use it. Second, 
as is true in all voluntary data collection efforts, nonresponse is present 

To statistically adjust for known differences between respondents and nonrespondenls, 
weighting was used for all surveys conducted. For example, weighting may adjust for 
differences betw'een responding and nonresponding employers due to size of 
establishment. However, weighting does not totally eliminate nonresponse bias. The 
kind ofbias that cannot be controlled for by weighting is the bias From unknown and thus 
uncontrolled factors, such as attitudes toward employment verification. 

Surveys also have limitations, particularly in capturing complex information. In the 
employer questionnaires, some of the questions involved estimates of detailed 
infoiTnation and others w^ere sensitive or potentially self-incriminating. The questions on 
the employee questionnaire often involved concepts and terminology that employees 


■ Establtshmcms volunteering to paiiicipatc in the Basic Pilot comprise Ic<b than onc-tcirth of 1 percent of cstablislinients in the five 
original pilot States. 
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['oLind difficult and potentially incriminating. Although in-person interviews and on-site 
observations provided valuable in-dcpdi information on employer performance in pilot 
employment verification procedures, the semi-stmetured interviews and qualitative 
nature of some of the data collected in the site visits limits its generaiizability. 

2. Employku Mail Survky 

A mail surv'ey was sent in February 2000 to all 1,189 pilot establishments that had 
volunteered to participate in the program by July 31, 1999 (see Exhibit 2). Of those, 714 
had used the pilot by the time the sample for the mail survey was selected. Based on 
information in a national employer database, a similar non-pilot establishment was 
selected to match each of these 714 employers, based on industry, size, and county. 

Response rate. Of the initial population of 1,189 pilot establishments, 637 completed 
the mail survey, resulting in a response rate of 67 percent of the establishments still in 
business.^ Among non-pilot establishments, 235 establishments completed the mail 
survey, resulting in a response rate of 44 percent. 


Exhibit 2: Summary of Sampling and Completion Statistics for Pilot and Non-Pilot 
Establishments 


No. of Establishments 

Pilot 

Non- 

pilot 

Total 

Establishments selected for mail survey 

1.189 

714 

1,903 

Completed mail survey 

637 

235 

872 

Mail survey response rate 

67% 

44% 

59% 

Selected for on-site survey 

352 

200 

552 

Completed on-site survey 

317 

93 

410 

On-site survey response rate 

90% 

47% 

74% 

Provided sample employment application forms 

264 

58 

322 

Provided Forms 1-9 at on-site visit 

253 

30 

283 


3. Employlu On-Sitk Visit 

The on-site pilot employer sample was restricted to the five original pilot Slates 
(California, Illinois, Florida, New York, and Texas),"^ and consisted of 352 establishments 
that had 1 0 or more database transactions at the time of sample selection. The evaluation 
team also selected a random sample of 200 non-pilot establishments with similar 


^ The response rate is computed as: 100 x (number of rcspondcnts)/(numbcr of cligiblcs); out-of-busincss 
establislunents are ineligible. 

riie limitation of the on-site interviews to these five States means that the sample is not representative of 
employers outside these States. For example, most of the participating meat-packers were located outside 
the original Basic Pilot States. 
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characteristics to those of the selected on-site establishments. For pilot establishments, 
the on-sile visits consisted of a structured interview, a records review that included the 
selection of 1-9 forms, and observation related to pilot implementation issues. The non- 
pilot on-site visit included only the first two components. 

Response rate. Researchers were able to conduct site visits at 3 1 7 of the 352 Basic Pilot 
establishments (90 percent response rate) and 93 of the 200 non-pilot establishments (47 
percent response rate). 

4. Employfe In-Pfrson Interviews 

The employee interviews targeted current and former employees hired by pilot 
establishments. Employees were selected from among those hired and verified by pilot 
employers selected for the on-site visit. The sample w^as drawn from all verifications 
conducted within a 6-month study period, from July through December 1 999. Tlie 
sample w'as stratified by the agency making the work authorization decision (SSA or 
INS) and the outcome of the verification (authorized on first try, authorized after 
tentative nonconfirmation, unauthorized, or verification outcome never resolved). In 
general, strata with the fewest cases were sampled at a higher rate than strata with larger 
numbers of cases, to ensure tliat adequate intbnuation on each group would be obtained 
(see Exhibit 3). 

However, subgroup estimates based on small samples are of relatively lower precision 
and yield low'er statistical power than those based on larger samples. Conclusions drawn 
from interview's with employees told about work authorization problems (n=101) tmd the 
experiences of those who contacted SSA or INS to resolve work authorization problems 
(n=67) are based on small samples and must therefore be interpreted with caution, 
further, care must be taken in imerpreling the employee interview findings related to 
individuals found to be not work-authorized, since this group w-as very small to start W'ith 
and the evaluation team wns able to locate and interview' only five persons in this group. 

Response rate. The evaluation team selected 4,7 1 0 Social Security numbers from the 
transaction database to serve as the basis for the employee sample. Multiple attempts 
w'erc made to locate all of the sampled persons. While cooperation with the survey was 
overwhelming (95 percent ofthose Iwated were interviewed), ultimately less than a 
quarter of the sampled persons were located and resided in areas accessible by field 
interv'iew'ers, resulting in 970 interviews w'ith pilot employees. Weighting by sampling 
strata and citizenship status compensates for some of the potential bias for Imown 
differences betw een the original sample and the interviewed sample, but it is reasonable 
to assume some non-response bias related to differences among employees who were 
located and those who w'ere not. 
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Exhibit 3: Employee Sample Sizes and Sampling Percentage, by Verification 
Outcome and Agency 


Sampling Stratum 

Approximate 

Population 

Size 

Selected 

Sample 

Size 

Number 

Interviewed 

SSA 

Initially authorized by SSA 

40,026 

800 

176 

Eventually authorized by SSA 

11,929 

800 

182 

Self-tenninated or quit — SSA 

4,448 

350 

30 

Unconfirmed - SSA 

2,448 

350 

61 

INS 

Initially authorized by INS 

5,362 

600 

172 

Authorized by INS - 2nd stage 

2,655 

763 

189 

Eventually authorized by INS - 3rd stage 

142 

142 

18 

Self-terminated or quit - INS 

348 

348 

64 

Unauthorized by INS 

114 

114 

14 

Inconsistent authorization results 

443 

443 

64 

Total 

67,915 

4,710 

970 


5. Revjew OF 1-9 Forms 

The evaluation team attempted to collect 1-9 forms from all pilot and non-pilot employers 
that participated in the on-site visits. Up to 20 1-9 forms were selected from each 
employer’s records during the visits. The random sample of 1-9 forms from pilot 
employers was used for comparison with information in the verification databases and to 
identify any pilot employees who were hired but never verified through the Basic Pilot. 
Estimates based on the sample of 1-9 forms are not weighted because the storage and 
record keeping procedures on-site presented challenges in capturing the information that 
was necessary to construct weights. 

Response rate. 1-9 forms were collected Ifom approximately 80 percent of the 
participating on-sile pilot establishments and one-third of visited non-pilot 
establishments. 

6. Basic Pilot TiiANSACxiON Database Analysis 

The Basic Pilot transaction database captures information submitted by employers 
through the Basic Pilot system. The SSA and/or INS system responses are also captured, 
along with entries from Immigration Status Verifiers (ISVs) involved with each case.' 

The transaction database used in the analysis was a census of approximately 365,000 


For rhe purposes of this study, die SSA and INS transaction databases as well as the independent 
databases each agency keeps on employers participating in this study were merged into one database that 
was analyzed for this study and is referred to in tiiis report as the Basic Pilot transaction database. 
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employee records over a 2-year period, from November 1997 through December 1999. 
Since this was a census, the analyses are highly reliable. 

7. Interviews with Federal Oehctals and Consitt.tation with 
Stakeholders 

The evaluation team identified 20 senior officials and contractors from SSA, INS, and 
other offices within the Department of Justice who had current or previous responsibility 
for designing and/or implementing the pilot programs. Senior evaluation staff conducted 
semi-structured interviews with Federal officials in a one-on-one or very small group 
setting. The information captured in these interviews represents the informed opinions of 
individuals who have experience with the pilot programs and wdtli electronic verification 
systems. Federal cost infonnation was also obtained through this mechanism. In 
addition, consultations with stakeholders from several advocacy groups representing a 
wide range of perspectives on the pilots were conducted at two group meetings as part of 
the development phase of tlie study. 

8. System Testing 

The evaluation learn tested the Basic Pilot system by trying to circumvent systems 
protections to access the system and program databases. Tests of the security and fraud 
resistance of the Basic Pilot system were perfonned by research assistants w ith 
intermediate knowledge of computer operations. The test for security consisted of 
detennining whether unauthorized users can operate the Basic Pilot system without 
knowing the user ID and password combination. The test for fraud consisted of trying to 
manipulate the system to provide false documentation of work authorization. 

9. Secondary Sources 

A number of sccondaiy' data sources were used in the evaluation to describe tlie 
characteristics of the nation, pilot Stales, employers, and employees and to calculate cost 
figures and projections. Since most of these data w-ere taken from large Federal 
databases such as the Census Bureau’s Current Population Survey or Federal reports such 
as INS’s Statistical Yearbook, they can be considered to be reliable. 

10. Reason Testers Were Not Used 

The evaluation team also considered the possibility of using “testers” to prov ide 
additional information on the probable effect of die pilot program on discrimination. 
However, to provide comprehensive information on discrimination related to the Basic 
Pilot program, it would be necessary to have the testers go through the full hiring process 
and the first 2 or 3 wrecks of employment. The team was concerned that using testers in 
this way would place an unfairburden on employers who might invest resources in hiring 
and training the employees. A more limited use of testers would place fewer burdens on 
employers but w ould provide more limited information. Given the sensitivity of such an 
approach, tlie evaluation team decided not to use testers. 
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CHAPTER 11. IS THE BASIC PILOT PROGRAM 
OPERATING AS INTENDED? 

Generally, the first step in a program evaluation is to determine whether the program was 
implemented as intended, since deviations from intended implementation ofren point to 
areas where the program needs modification to be effective. It also helps in identifying 
whether the intended results occurred or did not occur because of implementation issues 
or because of program design. This section focuses on how well the Federal 
Government, employers, and employees have done in meeting their obligations, as 
detailed in the Basic Pilot Memorandum of Understanding (MOU) signed by INS, SSA, 
and each participating employer.^ The INS and SSA jointly developed the MOU to 
specify the Basic Pilot program requirements and responsibilities and to protect all 
patties from niiscommunication and misunderstanding that may lead to unfair business 
practices and discrimination. 

A. Is THE Fedei^al Government Fulfilling its Obligations? 

The MOU places a number of explicit obligations on INS and SSA. To determine if the 
Federal agencies are complying with the requirements of the Basic Pilot program, the 
evaluation reviewed the MOU for specific agency requirements. These requirements, as 
stated in the MOU, include: 

• Providing Basic Pilot employers with available information that will allow the 
employer to confirm the accuracy of Social Security numbers and the 
employment authorization of newly hired employees. 

• Providing assistance with operational problems that arise. 

• Safeguarding information provided by the employer, and limiting access to such 
information. 

• Establishing a means of automated verification that is designed to provide 
confirmation or tentative nonconfirmation of employees’ employment 
authorization within 3 Federal Government work days of the initial inquiry. 

• Establishing a means of secondary verification for employees who contest 
tentative nonconfirmations designed to provide confirmation or final 
nonconfinnation of the employees’ authorization within 10 Federal Government 
work days of the date of referral, unless additional time is needed. 

• Providing participating employers with the information needed to implement the 
Basic Pilot program. Required information from INS includes an instruction 
manual for the system, notice of employer participation in the Basic Pilot, anti- 


^ The full MOU is available through INS’s Web site (ht^://M'ww.ins.usdoj.gov/graphics/scmccs/basic.pdf). 
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discrimination notices, and information needed to access the system. Although 
the MOU does not explicitly speciiy the quality of the serv ices INS and SSA 
should supply, it is reasonable to expect the employment verillcation services to 
be accurate, easy to use, and provided promptly and courteously. 

1. Federal Role vs Implementing the Pu.ot 

Most employees were automatically confirmed by the Basic Pilot system. I'he analysis 
of the Basic Pilot database indicated that an oven\'heIming majority (90 percent) of 
employees found to be work-authorized were immediately conlirmed by the 
computerized comparison of data. That is, the employee’s work authorization status was 
returned immediately after the employer submitted the query. 

An overwhelming majority of employers found the Basic Pilot to be an effective and 
reliable too! for employment verification. An overw helming majority of employers who 
had used the Basic Pilot system reported positive experiences with it. Ninety-six percent 
of employers believed that the Basic Pilot is an effective tool for employment 
verification. Similarly, a high percentage of employers (94 percent) also believed that 
the Basic Pilot verification process is more reliable than the process they used previously 
and that it is feasible to ftilftll their obligations under the Basic Pilot program. These 
highly positive results may retlect, in part, that these employers volunteered to participate 
in the Basic Pilot. 

As part of TNS efforts to ensure the elTecliveness and reliability of the Basic Pilot system, 
employers were provided the necessary tools to assist tltem in their use of the Basic Pilot 
system. Employers were provided a computer-based tutorial on the proper use of the 
system, a manual for future reference, and technical support. Almost all employers (96 
percent) found the Basic Pilot manual useful. The majority of users (approximately 80 
percent) also reported that they were always or often able to receive assistance from INS 
and SSA in resolving technical problems. 

Employees were also largely satisfied with the services provided by IIS'S and SSA. The 
small number of employees who contacted a local SSA or INS office to resolve 
verification problems generally provided positive feedback about their experience. 

Almost all employees who visited SSA (95 percent) and INS (90 percent) said that 
Federal staff was able to resolve their work authorization problem in a timely, courteous, 
and efficient manner.^ Further, an overwhelming majority of employees (90 to 98 
percent) said that SSA and INS provided them with assistance in a language they could 
understand, office hours were convenient, and INS and SSA staff w'ere helpful. 
Employees who were provided with services by telephone or fax reported similar 
satisfaction with their experiences. 


^ Altliough the Basic Pilot docs not require in-pet^on visits to a local INS office, some individuals choose 
to resolve their work authorization problems in person. 
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Federal agencies usually met the specified time limits when verifying employee work 
authorization. The MOU signed by INS and SSA allows each agency 10 Federal 
working days to resolve tentative nonconlirmations. Employers report that this deadline 
was generally met. 

2. Necdki) Basic: Pilot Improvements 

The accuracy and timeliness of INS data need to be improved. Most Federal officials 
interviewed agreed that the efficient operation of the pilot program was hindered by 
inaccuracies and outdated information in INS databases. One major contributory 
problem identified by INS officials is loss of data and delays in data entry for persons 
recently issued a new or replacement employment authorization document (£AD) and for 
new immigrants and refugees. 

Part of the issue with timeliness of INS data entry results from large increases in 
workload associated w ith new groups of noncitizens becoming eligible to work in the 
United States as a result of new legislation and administmtive actions. This growth is 
rellected in the more than doubling ofihe number of requests for work authorization 
documents TNS has received in the past 8 years. TNS is addressing its data entry delays 
through both policy and operational changes that are intended to significantly reduce the 
delay between the time a person becomes authorized to work and when the information is 
entered into the INS database and INS documcniation is issued. Although some 
improvements have been made since the pilot evaluation concluded, others will take 
longer to implement. 

When the INS database is not current and. therefore, cannot automatically confirm the 
work authorization of employees, the pilot relies on Immigration Status Verifiers (ISVs) 
to resolve the status of these cases. For cavses that were not automatically verified by the 
system, the use of INS personnel was more expensive than automatic verification and 
allowed the possibility for human error. Indeed there were cases screened by multiple 
ISVs w'ho made different work authorization determinations. 

Wlien government databases are inaccurate and outdated, the greatest burden falls on 
employees. Without reliable data with which to immediately determine w'ork 
authorization, employees may be penalized by employers who are unsure of their w ork 
status. This issue w ill be discussed in more detail in the next chapter. 

There have been complaints to the Office of Special Counsel claiming actual or 
potential harm to individuals. If Federal employees are not vvell informed about the 
Basic Pilot program they may adversely affect the post-hiring status of employees w'ho 
attempt to resolve w'ork authorization problems. Although employees were largely 
satisfied w ith the services provided by TNS and SSA, they have occasionally made 
complaints to the Office of Special Counsel (OSC) in the Civil Rights Division of the 
Department of Justice about INS implementation of the pilots. The OSC reported having 
received four such complaints at the time the evaluation was concluding. These included 
three cases in which an INS employee was misinformed about proper procedures for pilot 
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employees to follow, and one case in which the employee went to an INS district office 
several times and waited all day but was unable to get help. 

The Basic Pilot system needs computer and technical support improvements. 

Successful implementation of the Basic Pilot also depends on the soundness of the Basic 
Pilot technical system. Although employers found the Basic Pilot to be an effective 
verification tool, they also identified technical problems with it. These shortcomings 
may discourage or even prevent employers from successfully using the pilot. One-third 
of employers said they encountered difficulties in setting up the Basic Pilot program. 
Most of the problems involved modem connection, stiftware, hardware, and telephone 
lines. Many employers also mentioned these same problems once the system was online. 
Further, 39 percent of employers reported that SSA never or sometimes returned their 
calls promptly and 43 percent reported a similar experience with INS. 

3. Factors Affcctinx; Satisf.\ction with the Basic Pilot Program 

The usefulness of the Basic Pilot system is not the same for all employers. The 
differential appeal of the program to difierent employers is most likely one of the reasons 
that Federal officials found it difficult to recniit employers to the Basic Pilot program. 

An especially important factor affecting uscftilne.ss of the program is company size. 

Large pilot establishments were more likely to use the Basic Pilot than were small 
establishments. Establishments that used the system had, on average, hired over six 
times more employees in the 6 months preceding the survey than had non-users. 

B. Are Employers Fulfilling Their Obligations? 

1. Employer Orugations 

The MOU specifies obligations for employers participating in the Basic Pilot. The MOU 
stales that employers must verify all new employees within 3 business days. This means 
the Basic Pilot system should not be used for pre-employment screening of job 
applicants, screening of existing employees, or selective screening of new employees. 
Employers also agree to safeguard infonnation received from SSA and INS, limit access 
to the computer containing the pilot system, post the Basic Pilot program notice in a 
prominent place, and infonn employees of their rights, including the employer’s 
commitment not to discriminate based on national origin and citizenship status. 

When an employee receives a tentative nonconfirmation, employers agree to provide 
employees with a notice that describes their right to contest this initial finding along with 
a referral form to take with them to SSA or INS. During tliis time, employers may not 
take any adverse action against an employee such as delaying the start of work or training 
or reducing pay. Finally, the employer must check the Basic Pilot system for final 
resolution and must terminate employees who receive final nonconfirmation or inform 
INS or SSA that they are choosing not to terminate these employees. The employer is 
also required to file the final pilot verification results with the employees’ 1-9 forms. 
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2. Findings 

Employers who sign an MOV with SSA and INS to use the Basic Pilot do not always 
use it Of the employers who revSponded to the mail survey, only 75 percent reported that 
they were actually using the system at the time they completed the sur\'ey, while the 
remainder reported that they were not. The actual usage rate is probably even lower than 
this, since employers using the system were more likely to respond to the survey than 
were non-users. Large pilot establishments and those that hired more workers were 
generally more likely to use the Basic Pilot than were small establishments, suggesting 
that electronic verification may not be equally attractive to all employers. 

Employers do not always follow Federally mandated safeguards for the Basic Pilot 
program. There is evidence that employers are engaging in practices specifically 
prohibited by the Basic Pilot MOU. Some evidence of these problems is described in this 
section. Additional information is described in more detail in the next chapter. 

Pre-employment screening. Some pilot employers are prescreening job applicants. 
Among a sample of individuals classified on the transaction database as unresolved 
tentative nonconfirmations, 28 percent said that they did not receive a Job offer from the 
pilot employer. These applicants were not infomied that the employer was electronically 
verifying their employment authorization status. Consequently, they were denied not 
only jobs, but also the opportunity to resolve any inaccuracies in their Federal records. 

Adverse action. Employers sometimes lake adverse actions against employees who 
receive tentative noneonfirmations. Thirty percent of pilot employers reported rcstrieting 
work assignments while employees contest a tentative nonconfinnation. Among the 67 
employees who decided to contest a tentative nonconfirmation, 45 percent reported one 
or more of the following adverse actions: w'ere not allowed to continue w'orking while 
they straightened out their records, had their pay cut, or had their job training delayed. 

Failing to safeguard pilot system information. The evaluation data indicated 
considerable dilTerences among employers in their elTorts to implement computer 
security. Over half of Basic Pilot employers had computers in rooms that could be 
locked, although many of these employers did not lock the room during business hours. 
Employers were generally more cautious about passwwd security. At 70 percent of the 
establishments, the staff member responsible for verifying employees under the pilot had 
either memorized the password or stored it in a locked drawer or other secure location. 

Protecting employee privacy. Although the majority of employers appear to safeguard 
their employees’ privacy, some employers did not exhibit the same level of concern. For 
instance, 15 percent of employees who vvere told about problems w'ith their work 
authorization reported that they were not told in a private setting. Breaches in computer 
security and privacy may be attributable to a lack of training or employer concern for 
employee privacy or the impractical nature of the required level of seeurity and privaey 
protections at that employer site. 
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Missing Basic Pilot deadlines. One complaint mentioned 16 percent of employers 
about the Basic Pilot is that at times the number of employees hired is so great that it is 
impossible to submit the information required by the deadline of 3 business days irom 
hire. This problem is exacerbated by the fact that some large companies with several 
locations conduct all pilot verifications at a central site. 

Failure to inform employees of their rights. Employers do not always follow procedures 
designed to infonn employees and prospective employees of their rights. Only half of 
establishments posted the required Basic Pilot program notice where job applicants could 
easily see it. 

Basic Pilot procedures w-ere also designed to protect employee rights to resolve 
verilication problems. However, not all employers inform their employees of verification 
problems. It appears that 73 percent of the employees who should have been informed of 
w'ork authorization problems were not. These employees were not aware that they had 
verification problems and were thus precluded from resolving these problems. 

Further, employers did not always provide the printed Notice of Tentative 
Noncontlrmation that informs employees of their rights and responsibilities to resolve 
discrepancies under the Basic Pilot program. Nineteen percent of pilot employers 
reported that they did not always provide employees with a printed Notice of Tentative 
Nonconfirmation. Of the 67 employees who decided to clear up their w'ork. authorization 
problems, only 61 percent remember having received at least one of the Basic Pilot 
referral forms to visit SSA or TNS. The differences in behavior reported by employers 
and employees may be attributable to employer reluctance to report that they were not 
following procedures and/or to employees forgetting they had received the written notice. 

Not terminating employment after receiving final nonconfirmation. INS officials were 
not aware of any cases where an employer reported continuing the cmplojmicnt of 
persons receiving a final noneonfirmation. Yet, 44 percent of employees receiving a final 
nonconfirmaiion were still working for the employer when the survey w’as conducted, 
more than 6 months after they were hired. In some cases, there may be an explanation 
for this apparent discrepancy. Federal officials indicate that sometimes accurate closure 
information on an employee eventually found to be work-authorized is not entered into 
the transaction database. This is often because the case vvas resolved after the 10 Federal 
w'orking day period, after which time cases cannot be updated on the system. In this 
situation, the system aulomalically classifies the case as a final nonconfirmaiion even if 
the employee eventually contacts the appropriate Federal agency and resolves the w ork 
authorization problem. 
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C. Are Employees Fulfilling Their Obligations? 

1. Employee Obligations 

While participation in the pilot is vokmtary for employers, it is not voluntary for 
employees. However, employees have fewer obligations under the Basic Pilot program 
than do employers. All newly hired employees, whether wwking for a pilot or a non- 
pilot employer, are required to complete Section 1 of the 1-9 form and to show the 
employer one or two pieces of the documentation listed on the 1-9 as evidence of identity 
and authorization to work in the United States. This documentation must be valid and 
relate to the employee. 

The 82 percent of employees verified under the Basic Pilot program without employee 
interaction are probably unaware of the pilot program, and there is no required pilot- 
related action on their part. Those employees for whom a finding of tentative 
noncon firmation is retumed to the employer must follow the instructions in the Notice of 
Tentative Nonconfirmation if they wdsh to resolve the discrepancy. This requires visiting 
a local SSA office or calling, faxing, or visiting an TNS office within 8 Federal working 
days to resolve the discrepancies. 

Separate from the pilot, Social Security number card holders have a responsibility to 
provide infonnation to SSA to update any change in name and to correct errors in their 
record concerning date or place of birth or parents’ names. The employment pilot 
programs as well as welfare reform provisions have also made it desirable that card 
holders notify SSA oCchanges in citizenship status. Failure to report these changes 
would presumably be reduced if the pilot were widely known or instituted on a larger 
scale. 


2. Findings 

Most employees present documentation that agrees with Federal databases. The Basic 
Pilot system confinned the vast majority' of employees (87 percent) as work-authorized. 
Only 1 percent of employees admitted to presenting a fraudulent document or a document 
that belonged to someone else. Cases determined to be unauthorized represented only 
0.04 percent of the approximately 365,000 employees verified through the Basic Pilot 
system since the start of the pilot in November 1997. Therefore, the evaluation cannot 
say with any degree of confidence that all or even a large portion of cases tliat were 
unresolved due to lack of employer or employee action w'ere due to the use of fraudulent 
documents. This issue will be discussed further in the following chapter. 

Most employees contacting SS/1 or INS receive work authorization. New employees 
with tentative nonconfinnation verification findings need to follow the instructions the 
employer provides to resolve the discrepancies identified in the Basic Pilot verification 
process. Only 1 percent of the employees who contacted SSA or INS w'ere found to be 
not work-authorized. 
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CHAPTER III. DID THE BASIC PILOT PROGRAM 
ACHIEVE ITS PRIMARY POLICY GOALS? 

rhe intent o f the employment verification provisions of the Immigration Reform and 
Control Act of 1986 was to establish a means through which employers can determine 
the work authorization status of persons they hire. This system was intended to be 
effective, nondiscriminatory, protective of privacy, and non-burdensome. The extent to 
which the Basic Pilot has met these four policy goals has been touched upon in the 
preceding chapter. This chapter discusses in more detail how well the Basic Pilot has 
achieved its poliey goals. 

A. Impact of the Basic Pilot on Employment of Unauthorized 
Workers and the Reduction of Fraudulent Claims of 
Citizenship 

1. Background 

Since the Basic Pilot compares employee information with Federal database information, 
it would be expected to be better at deterring the employment of persons who present 
fraudulent documents and who make false claims to U.S. citizenship than the 1-9 paper 
verification process alone. However, since the Basic Pilot is not designed to detect 
unauthorized workers who use either counterfeit or borrowed documents with valid 
information, the pilot would not likely be belter than the 1-9 system in this respect. 

To obtain infoimation on the effectiveness of the Basic Pilot at deterring the employment 
of unauUiorized workers, the evaluation relied on several sources of infonnation. These 
sources included analyses of the Basic Pilot database, the surveys of employers and 
employees, and SSA and INS record reviews for a small group of cases. The evaluation 
team also used these sources and assumptions about them to develop independent 
estimates of the number of undocumented workers in the pilot transactions. The results 
of Basic Pilot employment verification for the period November 1997 to December 1999 
are presented in Exhibit 4. 

2. Findings 

Some unauthorized workers were undoubtedly deterred from applying to pilot 
employers; however, the evaluation cannot provide good estimates of how often this 
occurs. Employers participating in the Basic Pilot are required to prominently display 
pilot program and anti-discrimination notices in locations where job applicants and new 
employees vvill see them. It is reasonable to believe that some unauthorized workers see 
these notices or otheiwise hear about pilot participation and avoid applying to Basic Pilot 
employers. 
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There is no praetical way to identify workers who would have applied to pilot employers if 
the Basic Pilot program had not been in effect, making it impossible to estimate the effect 
of the program on job applicants. In the mail sur\'ey, 64 percent of pilot employers agreed 
or strongly agreed with the following statement: “The number of unauthorized workers 
who apply for jobs decreases when the Basic Pilot verification system is used.” 

The Basic Pilot is able to confirm employment authorization for a majority of cases, but 
it does not capture the specific number of unauthorized workers among cases that were 
not resolved. The Basic Pilot confirmed the work authorization status of approximately 87 
percent of all employees for whom employers entered infonnation and found .04 percent 
of the individuals to be unauthorized. The 13 percent of cases that did not receive a final 
determination of authorizations status consisted of a sizeable number of workers who were 
authorized but for a variety of reasons did not straighten out their records with SSA and/or 
INS as well as others who were not authorized to work in the United States. 

TIaving conclusive data on unauthorized workers from the Basic Pilot system would be a 
major benefit. However, the Basic Pilot is based on data systems that have inaccuracies 
and missing data, and it relies on voluntary compliance and cooperation from all pilot 
ptirticipants. As discussed in the previous chapter, there are many points in the verification 
process where employers, employees, and government officials introduce en'ors or fail to 
follow pilot procedures. When any one of these persons does not follow pilot procedures, 
the outcome of a particular case often cannot be determined. The cumulative effect of 
these inconsistencies is that the employment authorization status for most of the 13 percent 
of transactions with a final non-confirmation status is uncertain. These numbers also do 
not include impostors using either borrowed or counterfeit documents with valid 
information since such persons would appear to be work authorized in the Basic Pilot 
system. 

Additional detailed record checks on a portion of interviewed employees who had 
unresolved INS verifications from the Basic Pilot system provided information on their 
employment authorization status. In an attempt to obtain a better understanding of the 
cases for which the verification outcome was unclear, a sample of 95 cases of interviewed 
employees who had unresolved INS verifications (called final nonconfirmations by INS) 
was examined. This analysis found that a sizeable portion of these employees (42 percent) 
were work-authorized at the time of the verification. In close to half of those cases, 
employers had made keying errors. The analysis also found that the worker was most 
likely not authorized to work in the United Stales in almost a quarter of the cases. The 
status of the remaining third of the 95 cases could not be established using the information 
available from the Basic Pilot, usually because INS-issued identification numbers (“A- 
numbers”) were missing. Although this analysis confirms that the final nonconfirmation 
categories include both work-authorized and non-work-authorized eases, it cannot be used 
to e.siimaie the percent of ail final confirmation cases that are w ork-authorized because it is 
only representative of a small sub-group of the unresolved cases and thus not 
representative of all unresolved cases. Most importantly, it excludes the 91 percent of 
unresolved cases that w ere never sent to INS. 
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The evaluation team estimated the number of unauthorized workers that would have 
been found by the Basic Pilot if the work authorization status of all employees had been 
resolved. The evaluation team developed a procedure to estimate the total number of 
unauthorized workers verified by Basic Pilot employers. To do this, the team used data 
from the transaction database, as well as information on employer and employee behavior 
from evaluation surveys, to reassign cases that were not resolved by SSA or INS into the 
employment authorized and unauthorized categories. 

Using reasonable assumptions about the rate at which employers notified employees of the 
tentative nonconfirmation finding and the percentage of employees that contested the 
finding, the model estimates the total number of w-ork-authorized individuals among the 
final nonconfirmation cases. Through this methodology, the model assigns outcomes for 
those final nonconflmiation cases where employees never contacted SSA or INS. Once 
the number of w'ork-aulhorized employees is estimated, the number of unauthorized 
employees is readily derived since there are only two possible outcomes when all cases are 
resolved ~ w’ork authorized or not work-authorized. 

Using this model, the evaluation team estimates that 10 percent of all cases submitted to 
the Basic Pilot system for determination of work-autliorization status represented 
individuals who were not authorized to work at the time they were hired. As expected 
from the 95-case review that indicated some final nonconfirniation cases are work- 
authorized, this is low'er than the 13 percent final nonconfirmaiion outcomes reported by 
the Basic Pilot system. How’ever, this estimate relates only to Basic Pilot employer 
verifications at the time of the evaluation. Because employers participating in the Basic 
Pilot are in States and industries with greater than average numbers of undocumented 
immigrants, the percentage of unauthorized workers elsewhere would lilvely be 
considerably low'cr. On the other hand, this estimate docs not include workers using 
counterfeit or borrowed documentation with valid information, which would noi be 
detected by the Basic Pilot system. 

The evaluation found evidence that workers with fraudulent documents containing valid 
information were confirmed as work-authorhed by the Basic Pitot Only 1 percent of 
pilot employees admitted to presenting a false document or a document that belonged to 
someone else. Based on information from the employee interview, 1 1 foreign-born 
employees who received a confirmation of w-ork authorization through the Basic Pilot 
system reported that they were not authorized to work, in the United States. Of these, eight 
employees reported that they presented fraudulent documents containing valid 
documentation to the employer. 

Employers reported encountering more fraudulent documents than documents that do 
not belong to the person presenting them. Almost three-quarters of pilot employers (73 
percent) reported that they had encountered at least some counterfeit documents over the 
past year, while 59 percent reported detecting identity fraud. It is impossible to know 
whether these numbers accurately reflect different rates of these activities or the relative 
difficulty of detecting identity fraud compared to fraudulent documents that will not check 
out through the Basic Pilot verification. 
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The level of false attestation to US. citizenship detected is low. Of the 2,933 1-9 fonns 
sampled from pilot employers and matched to the basic Pilot transaction database, close to 
97 percent showed the same citizenship status as the transaction database. One percent of 
cases showed noncitizen on the 1-9 but U.S. citizen in the transaction database; these cases 
most likely reflect mistakes in checking the citizenship box. Two percent of the 1-9 forms 
indicated U.S. citizenship while the transaction database showed noncitizen .status. This 
discrepancy between the 1-9 form and tfie transaction database may have several causes, 
including a change in citizenship status not reflected in the SSA database, an honest 
mistake in checking the wrong citizenship box, or false attestation to U.S. citizenship. 
However, the very fact that the Basic Pilot checks employee information for all workers, 
citizen and noncitizen alike, may serve as a deterrent to employees who might otherwise 
try to falsely claim citizenship. 

B. Impact on Reducing Discrimination 
1. Background 

As noted above there is evidence that some Basic Pilot employers violate the MOU 
provision that they will not discriminate “unlawftilly against any individual in hiring, 
firing, or recruitment practices becau.se of his or her national origin, or in the case of a 
protected individual . . . because of his or her citizenship status.” How’ever, this provision 
does not impose new restrictions on pilot employers. It simply reiterates laws applicable 
to all, which non-pilot employers undoubtedly also violate. This section, therefore, 
focuses on the question of whether pilot employers are more or less likely to discriminate 
than are non-pilot employers. Related is.sues such as determining the level of employment 
discrimination in this country and the impact of 1-9 employment verification on 
discrimination are beyond the scope of this evaluation. 

Discrimination is defined as adverse treatment of individuals based on group identity. In 
employment, discrimination refers to differential treatment based on characteristics, such 
as citizenship status, that arc unrelated to productivity or performance. Discrimination can 
occur because the employer intentionally treats members of a protected group difTerenlJy 
than others. However, it can also occur unintentionally if employers’ actions have 
disparate impact on protected group members.*^ 

Employment discrimination can occur at all stages of employment, including recruitment, 
hiring, placement, compensation, training, evaluation, disciplinary action, treatment on the 
job, and dismissal. Since the Basic Pilot procedures primarily affect recruiting, hiring, and 
the initial post-hiring period, this section of the report focuses on the effect of the Basic 
Pilot program during these initial stages of die process. 


Title VII of the 1964 Civil Rights Act defines two major types of employment discrimination, disparate 
tr-eafmem and disparate impact. This report refers to these as intentional and unintentional. 
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The Basic Pilot program was intended to reduce discrimination that was occurring in the 1- 
9 verification process. Based on the recommendations of the General Accounting Office 
(GAO), the Commission on Immigration Reform, and others, policymakers designed the 
Basic Pilot system to treat employees as equally as possible regardless of citizenship or 
immigration status. Additionally, policymakers decided that naturalized citizens should be 
treated exactly the same as native-born citizens. For example, if someone claims on an 1-9 
form to be a citizen and SSA records do not provide verification of the claim, the person is 
asked to resolve the tentative nonconfirmation with SSA rather than with INS. 

Notwithstanding the intent of the framers of the Basic Pilot program to reduce 
discrimination, there were concerns that the Basic Pilot would, in fact, have the opposite 
effect. For instance, inaccuracies in the SSA and INS databases could result in some 
work-authorized persons being incorrectly identified as not work-authorized. Since these 
persons would most likely be disproportionately foreign-bom, this would result in 
unintentional discrimination against foreign-bom individuals. Tlie failure of some 
employers to follow pilot system procedures could also result in increased discrimination. 
For example, employers could lake adverse actions against employees who receive 
tentative nonconfinnations. 

2. Findings 

As detailed below', there is evidence from the evaluation supporting both the contention of 
the pilot program framers that the pilot would reduce discrimination by making employers 
more comfortable in hiring foreign-bom or foreign-appearing individuals and the concern 
that the pilot program is likely to introduce discrimination into the hiring process and the 
treatment of new employees. 

Employers report that the Basic Pilot program makes them more confident in their 
ability to determine the work authorization status of new employees and more willing to 
recruit and hire immigrants, thus reducing discrimination. Underlying the view that the 
Basie Pilot would decrease discrimination is the premise that the Basic Pilot program 
would result in employers being more confident in their ability to determine the w ork 
authorization status of new' employees. This premise was supported by the results of the 
employer mail survey. Ninety-four percent of employers agreed or strongly agreed that 
“■Work authorizations obtained through the Basic Pilot verification system arc more 
reliable than the earlier process.” Foity-fivc percent of Basic Pilot employers interviewed 
on-site said that the Pilot program makes employers more willing to hire immigrants, 
compai'ed to 5 percent w'ho claimed that tlie pilot made them less whiling. The remaining 
pilot employers said the program made employers neither more nor less willing. 

Pilot employers also reported greater representation of immigrants in their hourly w ork 
force than did non-pilot employers. TTowever, it is quite likely that at least some of the 
difference betw'een pilot and non-pilot employers is attributable to pre-existing differences 
in the immigrant w'orkforce, since employers whth a large number of immigrant workers 
arc more likely to find the Basic Pilot program attractive. 


Institute for Survey Research 
Temple University 


28 


Westat 




128 


The evaluation did not find conclusive evidence that documented increased hiring of 
immigrants. In the mail survey, pilot and non-pilot employers were asked whether they 
target recent immigrants and specified racial/ethnic minorities. Although 1 1 percent of 
pilot employers claimed that they recruited new immigrants compared to 7 percent of non- 
pilot employers, the difference was not statistically significant. There was also not a 
statistically significant difference in the percentage of pilot and non-pilot employers who 
reported an increase in the percentage of immigrants in their workforces (8 percent 
compared to 1 4 percent) duiing the preceding year. 

Failure to follow Basic Pilot procedures resulted in increased discrimination in the 
treatment of foreign-horn individuals compared to native-born individuals. One source 
of increased discrimination was failure to comply with the MOU prov ision prohibiting 
employers from taking adverse actions against employees while they are resolving 
tentative nonconrinnalions. Employees receiving tentative nonconilrmations are 
disproportionately foreign-bom. Non-pilot employees do not go through a similar 
verification process to resolve a tentative nonconfirmation. 

As discussed above, 30 percent of pilot employers reported that they limited work 
assignments during this time period. Similarly, a substantial percentage of interviewed 
employees who contested a tentative nonconfirmation finding said that their employers had 
not allowed them to continue working while they straightened out their records or had 
taken other ad verse actions against them. According to staff of the Office of Special 
Counsel (OSC) at the lime the evaluation was concluding, they had received nine recent 
complaints that included a charge that an employee was harmed or would potentially have 
been banned because of post-hiring practices at a Basic Pilot company. In four of these 
cases, the complaint focused on problems pilot employees had with Federal employees. 

Although failure to comply with the MOV provision prohibiting employers from 
prescreening employees leads to dlscriminatiotu the level of discrimination does not 
necessarily increase due to the pilot, since non-pilot employers may also be 
prescreening. Since employers are not supposed to verify anyone until after they are 
hired, there should be no cases in wliich employees reported that they w^ere never offered a 
job. Among interviewed individuals who received a tentative nonconfirmalion from the 
Basic Pilot system, 23 percent said that they were not offered a Job, compared to 1 3 
percent among those who w-erc confirmed immediately. 

OSC staff also told the evaluators about a Basic Pilot employer case in which pre- 
employment screening was alleged. However, it is difficult in examining these cases to 
distinguish between discrimination caused by the Basic Pilot and discriminatory activity 
that would have existed without the program. 

The evaluation found no evidence that Basic Pilot employers were using the pilot to 
selectively verify new employees on the basis of citizenship, or employees other than new 
hires. Comparison of 1-9 fonn data with information on the transaction database indicates 
little difference in citizenship alleslalion between employees whose 1-9 forms were 


Institute for Survey Research 
Temple University 


29 


Westat 




129 


verified through the Basic Pilot system (62 percent were U.S. citizens) and employees 
whose forms were not verified through the system (64 percent were U.S. citizens). Based 
on the analysis of 1-9 forms, there also no evidence that employers were verilying 
existing employees. 

The evaluation found no evidence of differences between pilot and non-pilot employers 
on other types of employment-related discrimination. The evaluation did not find 
differences on items such as asking discriminatory questions, requesting 1-9 fomis prior to 
hire, or requesting extra documents to verify wwk authorization. 

3. Net Impact of the Basic Pilot on Discrimination 

Given the contradictory effects of the Basic Pilot program on discrimination, it is not 
possible to determine whether the net effect of the current Basic Pilot program on 
discrimination is an increase or a decrease in discrimination. Fhe dilemma is perhaps 
best illustrated by hypothetical examples. First, consider an employer who has 
discriminated against immigrants in the past out of fear that INS may penalize him if 
foreign-appearing employees with ostensibly valid documents are, in fact, unauthorized. 
This employer believes that the Basic Pilot system makes it unlikely that he will 
inadvertently hire someone w'ithout work authorization. Because of this increased 
confidence, he hires a foreign- looking person whom he would not previously have hired. 
This person happens to be a work-authorized individual whose INS record has not been 
updated to reflect a recent extension of work authorization. When this employee is not 
immediately authorized by the system, the employer restricts his training until the 
employee contacts INS and his record is updated. 

Suppose now' that the employee in the preceding example had been fired rather than having 
his training postponed. Further, suppose he had turned down another job in order to take 
this one. In this scenario, the employee is probably disadvantaged because of the Basic 
Pilot program. 

There is, of course, not a simple metric that can be used to determine how much 
discrimination was actually experienced by the individual in each of the two scenarios. 

This prevents the evaluation from dcteiTnining the net impact of these contradictory 

effects. 

Discrimination engendered by the Basic Pilot program would have been less if Federal 
databases were more up-to-date and accurate. In the above example, if the person’s INS 
records had been up-to-date, the employee would have reaped the benefits from llie 
program without the subsequent discrimination and the net result of the Basic Pilot 
program would clearly have been a decrease in discrimination. Similarly, the number of 
work-authorized prescreened employees not offered jobs after receiving a tentative 
nonconfirmation w'ould have been lower if the Federal databases were more up-to-date and 
accurate. 
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C. Impact ON Employee Privacy 

1. Background 

Another goal of the Basic Pilot was to provide a verification system that protects the 
privacy and confidenlialily of employees. The Basic Pilot system was, therefore, designed 
to protect lire con tidentiality and privacy of employee information entered into and 
accessed from the pilot system and against unauthorized use of the system at both the 
Federal and work site levels. These protections are in addition to the multiple barriers both 
SSA and iNS employ to prevent unauthorized external access to their systems. TTiis 
section summarizes liie findings of the evaluation on privacy and confidentiality of 
information. 

2. Findings 

There is little increased risk of misuse of information in the Basic Pilot program by 
Federal employees. Tt is unlikely that Federal employees or contractors will misuse pilot 
information for unauthorized purposes since they already have access to other databases 
with considerably more information. Therefore, use of the pilot system increases the risk 
of improper disclosure or use at the Federal level only to the extent that it slightly 
increases the number of Federal employees and contraclori who have access to systems 
infonnation. 

Safeguards are built into the Basic Pilot system to protect against employer abuses of the 
system. Signi ficant attention was given in the design of the Basic Pilot to safeguard 
against unautliorized employer access to the Basic Pilot system. This protection is realized 
through a series of requirements. First, employers must install the pilot system on a non- 
networked computer. Second, employers iire assigned an establishment-level access code 
and individual user IDs. Each person trained and authorized to verify employees using the 
pilot system must change passvvoi'ds regularly. By these means, the authentication of user 
information can be tied to a specific employer and user. 

Employers arc given minimum information through their access to the Basic Pilot. The 
only new information the Basic Pilot provides is current work authorization status. 
Employers actually input from the 1-9 form all the other information the system returns 
along with the work authorization status. Moreover, employer access to the Basic Pilot 
system is through a “read only” file, making it impossible for an employer to access or 
change any information contained in a Federal database. 

There is greater risk of unauthorized disclosure of employee information at pilot 
establishments. Failure of employers to follow all of the computer security procedures is a 
concern. Although most Basic Pilot employers maintain password security and limit 
access to authorized users, evidence from on-site visits to a sample of establishments as 
part of the evaluation suggests that not all employee follow the basic security procedures. 
Although 60 percent of employers kept the computer used for the pilot in a room that could 
be locked, over a third of those (38 percent) were not locked during normal business hours. 
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Almost half of employers kept the instructions for using the pilot in plain sight; only 22 
percent kept them in a locked or secured location. Although in 70 percent of the cases the 
person using the pilot system had memorized the password or kept it in a secure location, 
in 9 percent of establishments the password was in clear view. Therefore, in a small 
proportion of establishments, access to the computer with the pilot system along with 
availability of the pilot instructions and password allowed potential use of the computer by 
unauthorized persons. Although there was no direct evidence of breaches of this type, the 
potential exists for unauthorized access and violations of employee confidentiality. 

Employers may also violate employees’ privacy by not being sensitive to the need to be 
discreet in discussing verification problems with their employees. Based on interviews 
with a sample of pilot employees, 61 percent reported that they were informed of problems 
with their employment documents in private with no one else around. Among employees 
who were told they had a tentative nonconfirmalion finding, 84 percent said they were 
informed in private with no one else around. Although the majority of employers would 
appear to be following good fair-information practices, the above information suggests that 
some employers are violating employees’ rights to privacy. 

Previous pilot system design made it possible for unauthorized access and manipulation 
of employee information at the employer's site. Security checks conducted as part of the 
evaluation found that a user with an intermediate knowledge of computers could access a 
flic maintained on an employer’s computer and obtain the user ID and password needed to 
access the Basic Pilot system. Access to this unencrypted information could allow an 
unauthorized user to gain access to confidential information. 

Additionally, the evaluation found that a moderately competent computer user could open 
the database on the employer’s computer that stores the unencrypted infonnalion from 
system queries on new hires. Not only could this inibnnation be viewed, but evaluation 
testing also found that the information either input by the employer or the work 
authorization status provided by the Basic Pilot system could be changed and saved in the 
employer’s computer. Through such means, an unauthorized worker's record could be 
altered from unauthorized to authorized, or vice versa, and a printed record w ith the 
misinformation could be recorded in the employee’s file as the ofhcial verification record. 
Although the information would be changed only on the employer’s computer and not on 
the Basic Pilot database or in the SSA or INS records, the lack of encryption of 
information provided an opportunity for falsification of employer records. There is no 
indication that such breaches occurred. INS corrected this problem immediately upon 
being informed. 

D. Impact ON Burden AND Cost 

One of the objectives of the Basic Pilot program is to avoid unnecessary burden on 
employers. 
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1 . Employer Burden 

Employers characterize the 1-9 process and employment verification procedures as less 
burdensome after they implemented the Basic Pilot. Employers were asked lo rate tlie 1-9 
process and employment verification procedures they had used before the pilot and those 
used at the time of completing the surv’cy under the Basic Pilot program. The reported 
burden under the Basic Pilot program was significantly less than it had been prior to 
implementing the pilot. The percentage of employers who rated the Form 1-9 process and 
the employment verilication procedures as “not at all burden.some” increased from 36 
percent before they implemented the pilot to 60 percent after they had implemented it 
because of the greater certainty It provided them. Ninety-three percent of employers 
indicated that the Basic Pilot process is easier than the 1-9 process, and 92 percent reported 
that it did not overburden their staff. These results should be interpreted with caution since 
it is likely that employers were predisposed lo be favorable to the pilot program since they 
had volunteered to participate. 

The Basic Pilot removes uncertainty regarding work authorization. Eighty-three percent 
of employers reported that the Basic Pilot reduced uncertainty regarding work 
authorization. By maintaining a workforce made up of authorized employees, employers 
are less burdened by loss of unauthorized employees if they are faced with an INS 
worksite enforcement action. 

2. Current Basic Pilot Program Cost 

In the preceding sections, the report discussed the extent to which the pilot was 
implemented as planned and whether it met its intended goals. Also relevant to any overall 
assessment of the Basic Pilot program are the costs incurred, which will be examined in 
this section. 

All the cost figures in this section must be viewed as estimates. Although much of the cost 
information provided by Federal officials is based on actual financial records, subjective 
judgments often had to be made in how to allocate costs between the Basic Pilot program 
and other related programs. The cost information provided by employers is sometimes 
based on actual records and sometimes on best estimates. Most of the employee estimates 
are best-guess estimates. 

a. Federal Go vernme^t Costs 

INS officials estimate that the Federal govermnent spent approximately $9.6 million on the 
Basic Pilot program between November 1997 and April 2000. These costs can be broken 
into two broad types: 

• Start-up costs, such as development of manuals and software, of $2.3 million; and 

• Annual operating costs of slightly less than $2.3 million or $7.3 million in total. 
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Annual operating costs were further broken down into fixed annual costs and costs that 
vary with the size of the Basie Pilot program. The single largest operating expense to date 
has been annual fixed expenses of nearly $1 million dollars for INS Headquarters staff 
responsible for developing policy and technical systems for tlie Basic Pilot program. 
Variable costs were estimated at $2 1 2 for each new establishment recruited into the 
program, plus $47 ongoing expenses per year for each participating establishment. 

I'he second largest annual operating expense to date has been INS field office costs that 
were estimated to be S825.000 for the pilot period. This breaks down to estimated costs of 
$ i ,000 per INS district office to manage the Basic Pilot, $6 for each case sent to INS for 
manual verification, and $2 per participating establishment to answer employer questions. 

The third most costly component of Federal operating costs was for SSA salaries and 
expenses. The evaluation team estimated annual fixed costs to be $50,000. Costs per case 
and costs per establishment were estimated to be the same as for INS, $6 per case referred 
to SSA and $2 per participating employer. 

Another category of cost is related to the automated system and varies directly with the 
number of queries to the database. Each queiy costs $0.28. Annual fixed costs are 
estimated to be approximately $2,600. 

b. Employer Costs 

On average, employers reported that they spent a little under $800 for start-up costs, with 
62 percent spending less than $500. Over 90 percent of employers reported that they spent 
les.s than $2,500. The most frequently mentioned specific start-up costs were for training, 
telephone hook-up, and computer hardware costs. 

Not all costs associated with a new system are easily quantifiable. Employers also incur 
indirect costs such as reassignment of employees, additional recruitment, and delayed 
production. Nearly 90 percent of the establishments reported that these indirect costs were 
either not a burden or were only a slight burden. 

Employer annual operating costs for the Basic Pilot averaged approximately SI ,800, with 
about 85 percent of employers spending less than $3,500, and over half spending less than 
$500. Most costs were related to telephone charges, computer maintenance, wages for 
verification staff, and training for replacement staff. 

c. Employee Costs 

Based on analysis of the transaction database and confirmed by employee interviews, 
approximately 4 percent of pilot employees (67) contacted SSA or INS to resolve 
problems with their work authorization status. Few of these employees reported spending 
money to clear up their work authorization problems. For these, the estimated average 
costs was approximately S335. These monetary costs are relatively low tmd reflect 
resolution of problems that may have needed to be done even if there was no pilot. 
Nevertheless, resolving work authorization status is a tangible cost for employees usually 
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involving a visit to an SSA office or contacting INS by telephone or fax. Nearly all 
(approximately 95 percent) used personal time or time off from work, of which almost half 
reported resolution taking about a half a day. 

Some employee burden appears to have occurred because employers did not follow 
required procedures. As discussed earlier, employees reported three major problems in 
interviews: 

Loss of work. Some work-authorized individuals were screened through the pilot prior to 
hire and denied employment after the employer received a tentative nonconfirmation. 

Also, 45 percent of pilot employees who contacted SSA or INS to resolve work 
authorization problems reported that they were not allowed to continue working while they 
corrected the problems. 

Pay cuts and training delays. Eighteen percent of pilot employees who were told they had 
work authorization problems reported tliat their pay was cut while they corrected them, and 
29 percent reported that their job training was delayed. 

Not providing appropriate follow-up forms. Pilot employees and employers both reported 
that referral forms for resolving status questions are not always given to individuals who 
decide to resolve w-ork authorization problems. Fewer than half of the employees w'ho 
were informed of tentative nonconfinnations remember being shown the notice. 
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CHAPTER IV. OPTIONS FOR THE FUTURE 

Recommendations on whether the Basic Pilot should be continued or modified are a part of 
the riRTRA mandate for responding to Congress. Before presenting such recommendations, 
this section explores various possibilities for continuation or expansion of electronic 
verification of work authorization and their relative advantages and disadvantages. 

A. Costs for Continuing or Expanding the Basic Pilot Procjram 

in considering how electronic verification could be expanded, four alternative approaches 
were explored; 

• A mandatory national program for all employers, 

• A mandatory national program for large employers only, 

• A voluntary national program open to all employers, and 

• A voluntary enhanced pilot program open to employers in selected States. 

The cost estimates developed for these alternative systems are based on the current costs for 
the Basic Pilot as reported earlier. Thus, both the current and projected figures are based on 
data collected and best-guess estimates. These costs would change as the projected numbers 
of participating employers change. Small changes in cost elements could produce large 
differences in total costs if the verification program were to undergo a significant expansion. 

The number of establishments expected to be involved and the estimated annual operating 
costs for these alternative programs arc summarized in Exhibit 5. 

Exhibit 5: Summary of Estimated Annual Operating Costs of Alternative Programs 


Program 

Expected No. of 
Establishments 
(in thousands) 

Expected No. 

of Employees Total Costs 
(in thousands) (in millions) 

Current Basic Pilot program 

0.7 

826 

S6 

Mandatory national, for all employers 
Mandatory national, for large employers with 

6,228.3 

108,118 

$11,725 

10+ employees 

2,533.1 

95,890 

$4,949 

50+ employees 

1,425.0 

76,525 

$2,863 

1 ,000+ employees 

812.2 

47,506 

$1,646 

Voluntary national, for all employers 

1.4 

1,672 

$11 

Voluntary enhanced, in selected States 

1.4 

1,672 

$10 


SOURCE: Estimated hv the evaiuatiun team. 
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B. Advantages AND Disadvantages OF Alternatives 

Each of the above alternative programs has advantages and disadvantages, which were 
assessed by the following common criteria: their likely effects on undocumented 
immigration and employment, system capabilities, likely compliance, acceptability, and 
cost. 


1 . Effects on Undocumented Migration and Empi.oyment 

Limited scope programs could reduce the employment of unauthorized workers at 
participating establishments. However, the impact of these limited programs is likely to be 
small as long as tliere are alternate employment opportunities with non-participating 
employers. 

2. SVSTEM LIMII AITONS 

SSA and INS arc currently capable of handling either of the voluntary programs described 
here, or some other program of limited scope. Neither agency is currently capable of 
enrolling and administering a program for the hundreds of thousands of employers in any 
of the large mandatory programs explored here. It is estimated that it would lake several 
years to develop and implement such a system. 

3. Likely Employer Compliance 

Employer compliance would be expected to be highest for the voluntary programs, since 
employers would be choosing to participate. Employers reported that companies that 
employ a large number of immigrants or unskilled laborers, or large companies, are likely 
to benefit the most from the pilot. Compliance for the mandatory programs would most 
likely be poor unless there was a high probability of being monitored and penalized for 
noncompliance. As noted in the sections above, lack of cojnpliance is a major source of 
discriminatory impacts and risks to the confidentiality of employee work status 
information in the current pilot. 

4. Acceptability 

Currently, participating employers in the voluntary programs would likely be very 
receptive to the programs. Small employers are likely to be more resistant to electronic 
verification, because the perceived need is less and the cost is unlikely to be justified. The 
mandatory programs in particular are likely to meet with high resistance fi'om employers 
and others opposed to Federal regulation of business and from employee rights groups 
concerned about the possible infringement of immigrant civil rights. 
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5. Cost 

The cost of the national and large employer programs is extremely high for the 
government, employers, and employees based on current cost estimates of approximately 
S 1 1 .7 billion annually for a mandatory national system for all employers. Although the 
cost for the program involving only the very largest employers with over 1 ,000 employees 
would be significantly lovver than a national mandatory program, any theoretical impact on 
undocumented migration would also be lower. System efficiencies and other 
recommended program modilications can be expected to reduce the cost of the programs 
from the projections in this report. ]f recommended modifications are made to increase the 
accuracy and timeliness of the databases, cost per employee will decrease. 
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CHAPTER V. RECOMMENDATIONS 

Based on the evaluation findings, the Basic Pilot program should not be expanded to a 
mandatory or large-scale program. However, INS and SSA should continue to test, on a 
pilot basis, effective ways to address the deficiencies of the current Basic Pilot program 
and the data supporting it. Most employers using the Basic Pilot program claimed it 
made them more confident of their ability to identify unauthorized workers without placing 
significant burdens on employers. However, it is likely that pilot employers were 
predisposed to be favorable toward the program since they had volunteered to participate. 
The level of acceptance observed in the pilot would not be anticipated if the program were 
made mandatory for any segment of employers. 

The evaluation uncovered sufficient problems in the design and implementation of the 
current program to preclude recommending that it be significantly expanded. Some of 
these problems could become insurmountable if the program were to be expanded 
dramatically in scope. The question remains whether the program can be modified in a 
way that will permit it to maintain or enhance its current benefits while overcoming its 
weaknesses. The evaluation team therefore recommends that INS and SSA test a revised 
version of the Basic Pilot program designed to meet these goals. Although the original 
legislative authority for the pilot ended on November 30, 2001, 4 years after 
implementation, Congress extended this authority tor an additional 2 ycars.^ 

TNS is developing the capability to use Web-based technology in benefit program 
verification. This approach should be explored for use with an enhanced Basic Pilot 
system. Increased use of Web technology has the potential to reduce Federal and 
employer costs significantly and to lead to a more cosl-effeciive system. Funher, such an 
approach could presiunably solve some of the problems employers have had with the 
hardware and software required by the current Basic Pilot system. TNS and SSA should, 
therefore, continue to develop such an approach for te.sting with employment verification. 
How'ever, implementation of the other improvements emanating from the evaluation is also 
important. 

Data Quality Improvements 

All pilot queries first go to SSA for verification. INS is then involved in approximately 14 
percent of all Basic Pilot verifications, and because the INS electronic database is not 
cun-ent, about one-third of these INS cases require manual verification by specially trained 
personnel. These manual searches are expensive, do not always yield reliable results, and 
lengthen the time needed to complete the employment verification process. Moreover, 
data inaccuracies exacerbate the problems that arise wiien employers deviate from 
acceptable Basic Pilot procedures by using the electronic verification system to prescreen 
job applicants, by not informing employees of a tentative nonconfirinalion finding, and by 


" The Presideni signed PT ., 107-128 on .lanuarv' 16,2002. 
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taking inadequate precautions to safeguard the security of the pilot system and the privacy 
of employees. 

An important requirement for improving INS data systems is to provide for more timely 
and reliable entry of status information into INS databases. Some of the current systems 
arc antiquated, inefficient, and error prone. INS is currently taking both policy and 
operational steps to improve the accuracy and timeliness of data and its entry into 
databases. 

Basic Pilot System Improvements 

An effective automated employment verification system would also require improvements 
in training and system software, quality assurance mechanisms, and technical support to 
employers. 

Improving Training and System Software. Improvements need to be incorporated into the 
Basic Pilot to reduce discretion in how employers use the system and tlie extent to which 
they follow pilot procedures designed to protect employee rights. Tliese improvements 
can be made in part by more effective employer training. Additional feedback 
mechanisms and a training program incorporating Wcb-bascd approaches could 
incorporate mechanisms to make employers aware ofcommon problems that lead to work 
authorized employees receiving tentative nonconfirmations and ways to avoid them. 
System program changes are also needed to increase checks on name variations and 
perform edit and consistency checks of the data entered by the employer. 

Incorporating Quality Assurance Measures. The analysis and monitoring of information 
from the transaction database for quality control purposes is critical. Periodic reports are 
needed to identity information that .suggests that employers may not be using the system 
correctly and to summarize general trends in verification requests. A mechanism 
providing feedback of these findings to employers is also essential. 

Improving Employer Technical Support. Additional technical support and customer 
service is needed. The problems encountered with printing, connecting to the system, 
passwords, problematic software, and slow connections need to be resolved. Moreover, 
technical support to employers could be conducted more efficiently. 
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GLOSSARY 


Term 

Definition 

Authorized worker 

An individual who is allowed to w^ork legally in The United States. 

Basic Pilot program 

The first of three pilot projects for employment verification mandated by 
Congress in the Illegal Immigration Reform and Immigrant Responsibility 
Act. It verifies the status of all newly hired employees employed by 
participating employers in six States. 

Citizen 

A person owing loyalty to the protection o f a particular State, usually by 
virtue of birth or naturalization. Generally used in the report to mean a U.S. 
citizen. 

Citizen Attestation 
VeriHcation Pilot (CAVP) 

The second of three pilot employment verification projects mandated by 
Congress in the Illegal Immigration Refomi and Immigrant Responsibility 
Act. The CAVP differs Itom the Basic Pilot in that employees who attest to 
being U.S. citizens are not verified by the pilot system. 

Database 

An electronic catalogue of information. 

Discrimination 

Adverse treatment of individuals based on group identity. In employment 
situations, discrimination is defined as differential treatineni based on 
individual characteristics, such as race or gender, that are unrelated to 
productivity' or performance. 

Employment authorized 

The designation ihai an employee is authorized to work in the United Slates. 
Persons authorized to work include U.S. citizens and nationals and 
noncitizens in various employment-authorized .statuse.s. 

Employment verification 

Process of verifying authorization to work in the United Slates. 

Employment Verification 
Pilot (EVP) 

One of the early verification pilot programs instituted under the 
demonstration authority of the Immigration Reform and Control Act of 

1986, as authorized under E.xecutive Order 12781, dated November 20, 

1991. This pilot verified the employment status of noncitizens only. 

Establishment 

A location where an employer’s business is conducted. A single employer 
can have many establishments. 

Final nonconfirmation 

A result on the transaction database indicating that the employee's work 
eligibility w'as not established because the employee or the employer did not 
take the necessary' action to resolve a tentative nonconfirmation. This result 
is only issued by the Basic Pilot system after the employer has been notified 
of a tentative nonconfirmation response. 

Foreign-born 

An individual who was bom outside of the United States. American citizens 
can be foreign-bom, either because they were bom abroad to at east one 
parent of U.S. citizensliip or because tlicy were naturalized or derived U.S. 
citizenship through their parents. 
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GLOSSARY (continued) 


Term 

Definition 

Fraudulent documents 

Identity and''or employmient authorization documents that are counterfeit or 
are legitimate but have been altered to change the identify ing information or 
images to represent another person. 

1-9 form 

'J'he INS form employers use to verify the work authorization status of all 
newly hired workere in the United States. The form wa.s developed 
following passage of the Immigration Refomi and Control Act of 1 986. 

Illegal alien 

A noncitizen who has not been lawfully admitted to the United States or 
who has violated the terms of his-dier law'ful admission. (See also 

Undocumented immigrant.) 

Iliegai Immigration 
Reform and Immigrant 
Responsibility Act 
(URIRA) 

A major immigration law enacted on September 30, 1996. Among other 
things, IIRIRA mandated that INS conduct and evaluate three pilot 
verification programs, including the Basic Pilot program. 

Immigrant 

A noncitizen who has been granted permanent law^ful residence in the 

United States. Immigrants cither obtain immigrant visas at consular offices 
overseas or, if a visa number is immediately available, adjust status at INS 
offices in the United States. Also refers to an individual who has moved to 
a new country with the intent of remaining there for 1 year or more. (See 
also Law ful permanent resident alien.) 

Immigration Reform and 
Control Act of 1986 
(IRCA) 

A major immigration law enacted on November 6, 1 986, to gain control 
over legal immigration. It provided for the legalization of certain long-term 
undocumented aliens and agricultural workers, increased border 
enforcement, and made it unlawful to hire undocumented workers. It also 
required that U.S. employers verify the identity and work authorization 
status of all persons they hire. 

Immigration Status 
Verifiers (ISVs) 

The group of INS field office employees w’ho verify immigration status for 
benefits agencies and pilot employers. One of their functions is to verify the 
status of individuals receiving a tentative iionconlmnalion fi'om INS. 

Indirect costs 

A cost that is not identifiable with a specific function, product, or activity. 

For example, indirect costs associated with setting up the employment 
verification program can include reassignment of employ'ees, additional 
recruitment, and delayed production. 

Lawful permanent 
resident 

A noncitizen who is a pennanent legal resident of the United States. A 
green card holder. (See also Immigrant.) 

Machine-Readable 
Document Pilot (MRDP) 

Pilot mandated by the Illegal Immigration Reform and Immigrant 
Responsibility' Act. The MRDP is identical to the Basic Pilot except that a 
machine-readable driver’s license is used to enter employee infonnation into 
the computer. The pilot is being tested only in Iow a. 


Institute for Survey Research 
Temple University 


44 


Westat 






142 


GLOSSARY (continued) 


Term 

Definition 

Memorandum of 
Understanding (MOU) 

A signed document in which an employer agrees to abide by the provisions 
of the pilot program and in which INS and SSA agree to provide certain 
materials and services. 

Non-pUot employer 

An employer who is not participating in the Basic Pilot program. 

Notice of tentative 
nonconfirmation 

The printed form a pilot employer provides notifying the employee that a 
tentative nonconfirmalion has been issued by the verification system and 
Informing the employee of his/her rights and responsibilities with respect to 
resolving the problem. The employee must sign the fonn, indicating 
whether he/she wishes to contest the finding. 

Office of Special Counsel 
for Immigration-Uclated 
Unfair Employment 
Practices (OSC) 

Office established in the U.S. Department of Justice by^ the Immigration 
Reform and Control Act of 1986 to provide remedies for immigration- 
related discrimination related to employer sanctions and employment 
verification. The office provides a mechanism for dealing with 
discriminatory employment practices, including hiring and discharge from 
employment based on citizenship status or national origin. 

Operating costs 

Recurring costs associated with program operations. 

Operator error 

An entry incorrectly keyed into an employ ment verification database by an 
employer. 

Pilot employee 

An individual working for a Basic Pilot employer. 

Pilot employer 

An employer that has signed a Memorandum of Understanding agreeing to 
participate in the Basic Pilot program. Not all of these employers are 
actively using the system at any point in time. 

Pilot non-users 

Employers who signed (he Memorandum of Understanding but are not 
actually using the Basic Pilot system. In this report, pilot non-users are 
employers who reported in the empioy'er mail sur\’ey that they were not 
using the system. 

Pilot State 

A State in which apilot progr^n is operating. For the Basic Pilot program, 
the pilot States are California, Florida, Illinois, New^ York, Texas, and 
Nebraska. 

Pilot users 

Pilot employers w^ho are actually using the Basic Pilot system. In this 
report, pilot users arc employers wdio reported in the employer mail survey 
that they are using the system. 

Prescreen 

To ev^aluate the employment authorization status of an individual before 
hiring him/her. This practice is prohibited by the Immigration Reform and 
Control Act of 1 986. 
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GLOSSARY (continued) 


Term 

Definition 

Referral notice 

The official notice an employer provides to an employee who wishes to 
contest a tentative nonconfirmation finding in the verificalion process. It 
explains what procedures the employee must take to resolve his/lier case. 

Sanctions (of employers) 

A prohibition in Section 274A of the Immigration and Nationality Act that 
makes it unlawTul to hire or continue to employ workers who are not 
authorized to work in the United States. It provides for fines and 
imprisonment for employers who knowingly hire workers who arc not 
w'ork-aiithorized. 

Secondary verification 

The second stage of employment verification under the pilot programs. For 
INS, Immigration Status Verifier reviews the case to determine the 
availability of additional information relevant to an employee’s work 
authorization status. Tliis step is required if there is a mismatch between the 
INS and SSA databases and the employee infonnation entered by the 
employer. 

Secure documents 

Documents that have special features such as holograms, embedded images, 
biometric identifiers, or other security features that make them difficult to 
counterfeit. Such documents arc typically issued through processes that are 
also secure. 

Stakeholders 

Individuals and organizations with an interest in a program or issue. 

Start-up cost 

The costs incurred by a hu.siness or the Federal Government to initiate and 
implement a new program 

Systematic Alien 
V^crification for 
Entitlements (SAVE) 

An intergovernmental information-sharing program administered by INS 
and used by benefit-issuing agencies and employment verification pilot 
employers to determine a noncitizen’s immigration status. 

Tentative 

nonconfirmation (of work 
authorization) 

The initial response from the employment verification pilot system when an 
employee’s work authorization cannot be immediately confirmed. There are 
many possible reasons that an employee may receive a tentative 
nonconfirmation, ranging from employer keydng errors to an employee’s 
lack of authorization for work. 

Transaction database 

The administrative database that captures all Basic Pilot transactions by 
employers, SSA, and INS. 

U.S. citizen 

An individual who is bom in the United Slates or attains U.S. citizenship by 
being born abroad to U.S citizen parents, by being naturalized, or by 
deriving citizenship following his/her parents’ naturalization. 

Unauthorized worker 

A noncitizen who does not have legal permission to work in the United 

States because of his/her immigration status or because he/she has applied 
and been found ineligible for work authorization. 
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GLOSSARY (continued) 

Term 

Definition 

Undocumented immigrant 

A noncitizen who does not have permission to enter or reside in the United 
States. (Sec also Illegal alien.) 

Verification transaction 
record 

A record in the Basic Pilot transaction database capturing employer-entered 
information to determine ai\ employee’s work authorization. 
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Interim Findings of the Web-Based Basic Pilot Evaluation submitted to the 
U.S. Department of Homeland Security, prepared by Westat in December 
2006, AND ACCOMPANYING LETTER FROM JONATHAN R. SCHARFEN, DEPUTY DIREC- 
TOR, United States Citizenship and Immigration Services, Department of 
Homeland Security to the Honorable Zoe Lofgren, Chairwoman, Sub- 
committee on Immigration, Citizenship, Refugees, Border Security, and 
International Law 


TJ. S. Department of Homeland Security 
Washington, DC 20529 



U.S. Citizenship 
and Immigration 
Services 


CO 703.3011 


The Honorable Zoe Lofgren JUN 1 5 2007 

Chairwomiui 

Subcommittee on Immigration, Citizenship, Refugees, 

Border Security, and International Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Madam Chairwoman: 

Thank you for giving me the opportunity to testify April 24, 2007, before the House 
Immigration Subcommittee on behalf of U.S. Citizenship and Immigration Services (USCIS) on 
employment eligibility verification. During that hearing a copy of the interim report on the 
independent Basic Pilot evaluation was requested. I apologize for the delay in delivering this 
report to you. This interim report was created to guide internal work to improve the Basic Pilot 
as it was being rapidly expanded. It also forms the foundation for the final report, which we 
expect to release later this summer. The fma! report will include additional analyses of the data 
sources discussed in the interim report as well as some new data sources. 

I am pleased to send you a copy of the December 2006 Interim Findings of the Web- 
Based Basic Pilot Evaluation. The interim evaluation included Web surveys of over 1,000 
employers and detailed case studies of five employers and some of their employees. It also 
includes analyses of data on verification outcomes from the Web-Based Basic Pilot system. 

I have also enclosed a summary of the actions USCIS has taken to date to address the 
recommendations made in the interim report. You will see that we have made considerable 
progress since the last major report to Congress, which was submitted in 2002. The Basic Pilot 
is now able to instantly verify 92 percent of all queries, compared with the 79 percent reported in 
the 2002 Report. The news is particularly good for work authorized employees. Overall, 99.3 
percent of all queries of employees who are eligible to work legally in the United States are 
found to be work authorized through the Basic Pilot system. 
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The Honorable Zoe Lofgren 
Page 2 


I appreciate your interest in the Department of Homeland Security, and I look forward to working 
with you on future homeland security issues. If I may be of further assistance, please contact the Office 
of Congressional Relations at (202) 272-1940. 


Sincerely, 



Enclosures 

cc: The Honorable Linda Sanchez 

The Honorable Steve King, Ranking Member 
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IJSCIS Action on Evaluation Recommendations for 
Improving the Web Basic Pilot (EEV) Program 

USCIS and SSA need to address the unacceptably high tentative nonconfirmation rate 
for foreign-bom U.S. citizens. 

USCIS is working with SSA on a three-phased plan to reduce the erroneous tentative 
nonconfirmation rate for naturalized citizens. First, we are working on a systems 
change so that prior to SSA tentative nonconfirmations issuance, the Electronic 
Employment Verification (EEV) system wilt take the naturalized citizen’s 
verification request and check it against the USCIS database of naturalized citizens. 
This will significantly decrease the erroneous tentative nonconfirmations of 
naturalized citizens. Second, we are working on altering the SSA tentative 
nonconfirmation notice to include an option for naturalized citizens to call USCIS to 
correct the record. This will save the employee time, since they would otherwise 
have to physically go to a local SSA office. Finally, we are working with SSA on the 
feasibility of allowing USCIS to update the SSA database with a constant feed of 
information on newly naturalized citizens. This would allow SSA to have the same 
information on naturalized citizens that USCIS has. 

USCIS should continue recent and proposed efforts to explore options for using the 
transaction database to identify employers that are not properly following Basic Pilot 
procedures. 

USCIS has established EEV Monitoring and Compliance Units that will identify and 
provide corrective action to employers who are not properly following Basic Pilot 
procedures and will also provide referrals to Immigration and Customs Enforcement 
(ICE) and the Department of Justice Office of Special Counsel for Immigration 
Related Unfair Employment Practices (OSC) for employers who egregiously misuse 
the Basic Pilot system. Both units are currently staffing up and are begituiing to 
develop standard operating procedures for specific fiinctionalities. They are also 
developing system enhancements to support the reporting requirements of the 
functionalities and establishing liaisons with ICE, OSC and other essential partners to 
achieve our monitoring and compliance goals. 

USCIS should establish guidelines for employers that provide specific time frames 
for notifying employees of tentative nonconfirmations and for terminating employees . 

USCIS is currently updating the Basic Pilot User Manual and Tutorial to include 
more instruction on timeframes for notifying employees of tentative 
nonconfirmations. The time-frame currently suggested when an employer asks 
USCIS for instmction on this issue is 3 to 5 days. USCIS is also looking into what 
time frames should be established for terminating employees after receipt of a final 
nonconfirmation. 
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SSA should institute a process throueh which tentative nonconfirmations resulting 
from SSA mismatches are controlled through an automated system similar to that 
which USCIS uses. 


USCIS is currently working with SSA to develop and deploy the SSA Basic Pilot 
Automated Secondary Verification System, which would be accessible to every 
employee in SSA field offices. The SSA Basic Pilot Automated Secondary 
Verification System is similar to the Status Verification System used by USCIS 
Immigration Status Verifiers to handle cases that are referred for manual processing. 
The implementation of an automated SSA secondary verification process will further 
reduce processing time by allowing SSA field office staff to update and communicate 
the status of tentative nonconfirmation cases directly to the employer. Currently, 
SSA field offices can not communicate with the employer electronically, and the 
system relies on employees carrying paper notices back to their employers. 

Additional changes should be made to the tutorial to further improve its effectiveness. 

USCIS is currently revising the Basic Pilot Tutorial and User Manual using new 
features to enhance instruction and learning, as well as including new sections on 
anti-discrimination and system security. 

The Web Basic Pilot System should be modified to further enhance its user- 
friendliness. 


USCIS is currently revising all aspects of the Web Basic Pilot to enhance user- 
friendliness. One way USCIS has enhanced user friendliness is through the use of a 
“Wizard” during the electronic registration process, which helps the registrant select 
the type(s) of access method that is best suited for their verification use. Other user 
friendly enhancements that are currently in production include an electronic 
acknowledgement for Basic Pilot and Designated Agent Memorandums of 
Understanding and updated helper text that is easier to access. 

USCIS also has additional projects scheduled that will enhance user friendliness and 
further reduce unnecessary burdens on employers, including: 

- Translating the Tentative Nonconfirmation Notices, Referral Letters and Poster 
into additional languages, 

- Developing and deploying the SSA Basic Pilot Automated Secondary 
Verification System, and 

- Re-engineering the verification process so that naturalized citizen information can 
be verified by DHS prior to issuing an SSA tentative nonconfirmation. 
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The transaction database shou)fi he modified to capture additional information needed 
for evaluation and monitoring. 

As stated above, USCIS is currently staffing their monitoring and compliance units. 
These units will be making decisions on how to modify the system to capture 
additional information needed for evaluation and monitoring. For example, USCIS is 
considering changing the system so that it tracks whether the employer is 
printing/downloading all notices that are supposed to be given from the employer to 
the employee, including the tentative nonconfirmation, referral notices, posters, and 
rights and responsibilities documents. 

Efforts to integrate employers^ Human Resources systems and the Web Basic Pilot 
system should be continued to minimize duplicate data entry by employers. 

The Basic Pilot currently offers web-services and employer batch methods. These 
access methods allow employers to take information from either an existing personnel 
system or electronic 1-9 and send it to USCIS as a Basic Pilot query. However, since 
there is no standard personnel system that all employers use, the employers who 
choose to use one of these methods must develop the front end commumcation piece 
that would pull and send the data to Basic Pilot. 

Procedures for the routine automated cleaning of the transaction database should be 
developed to obtain more meaninafal reports for management informati on and 
monitoring purposes. For example, cases which employers clo se as employer data 
entry errors should not be categorized as final nonconfirmations for these purposes. 

USCIS is exploring a way to pull out data entry errors and make a new "error” 
category. Additionally, USCIS is using clean^ data from the evaluation in official 
reports and briefings. 


3 




150 


INTERIM FINDINGS OF THE WEB-BASED BASIC 
PILOT EVALUATION 


December 2006 


Report Submitted to: 

U.S. Department of Homeland Security 
Washington, DC 


Prepared by: 

Westat 

Rockville, Maryland 



151 


EXECUTIVE SUMMARY 


A. Background 

1. Introduction 

This report is an interim report summarizing the findings to date of the evaluation of the 
Web Basic Pilot program, a modified version of the Basic Pilot program — one of the three 
pilot programs originally mandated by the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (IIRIRA). These pilot programs were developed to test 
alternative types of electronic verification systems before considering the desirability and 
nature of any larger scale employment verification programs. On the basis of findings from 
prior evaluations, the pilot programs other than the Basic Pilot were terminated. The 
current Basic Pilot program, known as the Web Basic Pilot, incorporates a number of 
recommended enhancements from the evaluations of the initial pilot programs. 

The focus of the current report is on the Web Basic Pilot. The report’s goals are as follows: 

• Determine whether the Web Basic Pilot has resulted in the improvements in the 
automated employment verification process that it was designed to address; 

• Determine whether any unexpected problems arose in the process of implementing 
the new version of the Basic Pilot program; and 

• Investigate further some general questions about automated employment 
verification programs that were not fully answered in the previous evaluations of 
the IIRIRA employment pilot programs. 

This report includes recently collected information from Federal employees and 
contractors, Web Basic Pilot employers, and employees whose work authorization status 
was verified by the Web Basic Pilot. 

2. Legislative History 

Verification of employee identity and employment authorization became a workplace 
standard as a result of the Immigration Reform and Control Act (IRCA) of 1986, to 
accompany implementation of sanctions against employers who knowingly hired 
unauthorized workers. A related provision was also enacted that protected employees from 
employer discrimination based on national origin or citizenship status. 

Because of concerns about how the IRCA policies might be implemented, Congress 
required monitoring of tbe programs and a series of General Accounting Office (GAO) and 
Executive Branch reports on their impacts. These reports found that the new provisions 
had led to unintended consequences, including employer confusion and proliferation of 
fraudulent documents. GAO found in its 1990 report that employer sanctions had also led 
to a pattern of discriminatory employer praetices. Recommendations ensued to improve the 
verification process by increasing employer education, reducing the number of documents 
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acceptable for verification purposes, and making the documents that could be used in the 
verification process more secure. 

Congress also provided for the testing of alternative verification systems that might be 
more effective than the system provided in IRCA. The pilot programs implemented used 
similar procedures and the same Immigration and Naturalization Service (INS) database as 
the INS Systematic Alien Verification for Entitlements (SAVE) Program, which verifies 
the status of noncitizen applicants for certain Federal and State benefit and licensing 
programs. 

In 1994, the Commission on Immigration Reform called for the Social Security 
Administration (SSA) and INS to institute a national registry combining both agencies’ 
data for use in electronic employment verification. Although SSA and INS determined that 
this specific recommendation was not practical at that time, they did find it possible to test 
electronic verification for all newly hired employees using each agency’s data separately 
for a small number of pilot employers. This approach to verification formed the basis for 
the three IIRIRA employment pilot programs. 

3. Description of the Web Basic Pilot 

The Web Basic Pilot is a voluntary national program first made available to employers in 
June 2004. In July 2005, the original version of the Basic Pilot was terminated, making the 
Web Basic Pilot the only U.S. Citizenship and Immigration Service (USCIS) electronic 
employment verification program available to employers. 

Under the Web Basic Pilot, a USCIS 1-9 form is completed for all newly hired employees. 
After registering for the Web Basic Pilot, signing a Memorandum of Understanding 
(MOU) with USCIS and SSA, and completing required online training, participating 
employers should perform electronic verification of every newly hired employee. To verify 
a newly hired employee, the employer submits information (SSN, name, date of birth, 
citizenship and alien status, and, if relevant, A-number) from the Form 1-9 to SSA over a 
secure connection to the Internet. This information goes first through SSA and then, if 
necessary, through USCIS. 

When SSA receives the data, the information is matched against the SSA database. If the 
SSA database does not match the employee information entered, SSA issues a tentative 
nonconfirmation finding. If the person claims to be a U. S. citizen and the information 
submitted matches the SSA information and shows that the employee has permanent work- 
authorization, the employer is instantaneously notified that the employee is work- 
authorized. 

If the employee claims to be a noncitizen and the SSA database information matches the 
employee information, the employee infonnation is sent to USCIS electronically. If the 
employee information matches USCIS infonnation, the employer is instantaneously 
notified that the employee is work authorized. If the USCIS electronic check does not 
confirm work authorization, an Immigration Status Verifier (ISV) checks additional 
information available in USCIS databases to verify work authorization and provides an 
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electronic response to the employer within 24 hours. If the ISV cannot confirm work 
authorization, USCIS issues a tentative nonconfirmation finding. 

When a tentative nonconfirmation is issued, employee are required to inform affected 
employees in writing of the finding and the right to contest the finding. If the records are 
straightened out, the employee is verified. If the employee does not contest the tentative 
nonconfirmation or fails to contact SSA or USCIS within 10 Federal working days, the 
Web Basic Pilot system issues a final nonconfirmation finding and, to comply with the 
law, the employer must terminate the worker’s employment. 

The primary differences between the Web Basic Pilot and the original Basic Pilot program 
are as follows: 

• The Web Basic Pilot uses the Internet to register new employers, provide employer 
verification staff with training in how to use the system, and to communicate with 
employers. 

• The training materials have been redesigned and employer staff members are now 
required to pass a test on the material presented in the training module prior to 
being permitted to use the system. 

• New edit checks have been added to the system to decrease the number of 
employer input errors. 

The Web Basic Pilot is not a static system; the Federal government has made changes to 
the system since its introduction in June 2004 and continues to make and plan for 
additional enhancements. 

4. Web Basic Pilot Evaluation Questions 

The goals, objectives, and resulting research questions of the Web Basic Pilot evaluation, 
in large part, reflect the goals and objectives of the earlier evaluations: 

• How well did the Federal government implement modifications to the original 
Basic Pilot program in developing the Web-based Basic Pilot program? 

- Were modifications of the original Basic Pilot that had been designed to better 
meet employer needs reflected in increased employer satisfaction? 

Were modifications of the original Basic Pilot designed to reduce employer 
confusion and noncompliance with pilot requirements effective in increasing 
employer compliance? 

• Is the Web Basic Pilot effective in meeting pilot program goals? 

- Does the Web Basic Pilot reduce employment of unauthorized workers? 

Does the Web Basic Pilot reduce discrimination? 
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Does the Web Basic Pilot protect employee civil liberties and privacy? 

- Does the Web Basic Pilot prevent undue burden on employers? 

B. Research Methods for the Web Basic Pilot Study 

1. Evaluation Approaches 

Prior to the first IIRIRA pilot evaluation, a series of meetings was held at which 
Congressional and Federal administrators, employers, representatives of immigrant 
advocacy groups, and other stakeholders contributed their views on the major issues facing 
the pilot programs. Because of the complexity of these issues, the evaluations have used 
multiple approaches to obtain the information needed to answer the evaluation questions. 
The current evaluation of the Web Basic Pilot is more limited in scope than the original 
Basic Pilot evaluation. However, like the original evaluation, it uses several approaches. 
The evaluation components are as follows; 

• A web survey of all 1 ,030 establishments that had signed MOUs at least one year 
earlier and had used the system in specified months prior to the survey; 

• Analysis of Web Basic pilot system transaction data entered by employers and the 
Federal Government, supplemented by additional information from SSA records. 
This database is referred to as the transaction database in this report; 

• Case studies, including on-site in-person interviews of five employers and record 
reviews for 371 of their employees that the transaction database indicated had 
received tentative nonconfirtnation findings and in-person interviews of 79 of these 
employees; 

• System testing to determine the ease of use of the Web Basic Pilot from the 
employer’s perspective; and 

• Meetings with Federal program officials knowledgeable about and experienced 
with the pilot programs. 

Key findings from the multiple approaches were cross-checked to determine their 
consistency and, where possible, the reasons for any differences. 

2. Data Limitations 

Survey data is always subject to inaccuracies due to a variety of factors, such as 
respondents’ not understanding questions or not providing accurate answers for one reason 
or another; the survey of Web Basic Pilot employers is, of course, subject to these 
limitations. The case study component of the evaluation was designed to give a more in- 
depth understanding of the program than can be obtained from sfructured interviews alone 
rather than to be statistically representative of all employers. 
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Information obtained directly from the transaction database is based on all 1-3 milli|)n 
cases (defined as a single hiring of a specific individual by a specific eijployer) oi^at 
database or on specific subgroups of these cases (such as all foreign-bom U.S. citifcns or 
all noncitizens.) These may have some error resulting from merging SSA and US^S 
information and removing duplicate records. | 

C. Was the Web Basic Pilot Program Implementation Con|istent 
WITH Stakeholder Expectations? | 

1. Background 

To answer the process evaluation questions in this section, it is necess^ to have ^ 
understanding of what the system outcomes were. Exhibit 1 shows the frequency of the 
possible outcomes from June 2004 through March 2006. During this ti|ie, employers made 
over 1.3 million verification attempts, 85 percent of which were verifi^ by SSA as being 
work-authorized. Another 8 percent of the cases were verified by USC|S as being 
individuals authorized to work. Seven percent of all verification attem^s were never 
resolved (labeled “Final nonconfirmation by SSA” or “Final nonconfirpiation by USCIS”). 
For these cases, the employee did not contest a tentative nonconfirmatfon response from 
SSA or USCIS either because the employees decided not to contest orfrecause their 
employers did not follow the proper notification procedures. In addition, about 0.1 percent 
(or 299 cases) were found by USCIS to be unauthorized to work in the United States. 

2. How Well Did the Federal Government Design and Implement the Web 

Basic Pilot? j 

The key implementation findings related to the Federal Government’s design and 
implementation of the Web Basic Pilot program are as follows: 

• The Web Basic Pilot instantly verified the work-authorization status of employees 
more frequently than did the original Basic Pilot program. In Ae Web Basic Pilot, 
92 percent of cases were initially found to be work-authorized compared to 79 
percent^ in the original Basic Pilot.^ 


' Calculations are based on unrounded numbers, so that the rounded value of a total may not be equal to the 
sum of the rounded numbers. In this case, adding the unrounded values of 85 percent and 8 percent results in 
a value that rounds to 92 percent. 

^ These percentages differ from USCIS data because cases closed in error and other identified duplicate 
queries have been deleted. 
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Exhibit i: Overall finding of outcomes from the Web-based Basic Pilot program 
(June 2()04 through March 2006) 


I Final noaconimnation by 



• The accuracy of the USCIS database used for verification has improved 
substantially since the start of the Basic Pilot program. However, further 
improvements "are needed, especially if the Web Basic Pilot becomes a mandated 
national program - improvements that USCIS personnel report are currently 
underway. Mo^t importantly, the database used for verification is still not 
sufficiently up to date to meet the IIRIRA requirement for accurate verification, 
especially for naturalized citizens. USCIS accommodates this problem by 
providing for manual review that is time consuming and can lead to discrimination 
against work-authorized foreign-bom persons during the period that the verification 
is ongoing, especially naturalized citizens. 

• The Web Basic Pilot software includes a number of new editing features, designed 
to reduce employer data entry errors. However, there is room for further 
improvements in the edit checks and in encouraging employers to double-check 
their data entry prior to submitting data to the system. However, it must be 
recognized that employee and employer data entry errors cannot be completely 
eliminated. 

• The technical changes made in the Web Basic Pilot appear to have resulted in 
reduced employer burden and improved employer satisfaction. Employers 
expressed satisfaction with many aspects of the new features of the Web Basic 
Pilot. For example, almost all employers reported that the online registration 
process was easy to complete and that the online tutorial adequately prepared them 
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to use the system. Further, a large majority of the employers surveyed (88 
that have had experience with both the original Basic Pilot and the Web Basic Pilot 
reported that the benefits of the Web Basic Pilot verification system are greater 
than the benefits of the original Basic Pilot. 

• Although the number of employers using the pilot program and the number of 
transactions transmitted to the system have increased since the onginal Basic Pilot 
evaluation, most U.S. employers have not volunteered to use the pilot pro^m and 
some who have signed up for it have never used it, placing limitations on its 
effectiveness in preventing unauthorized employment on a national basis. 

• Most employers using the Web Basic Pilot found it to be an effective and reliable 
tool for employment verification and indicated that the Web Basic Pilot was not 
burdensome. However, a few employers reponed experiencing some difficulties 
with the Web Basic Pilot, such as unavailability of the system dunng certain times, 
problems accessing the system, or training new staff to do verifications using the 
system. 

. Some employers believe that they lose their training investment as a result of 

electronic employment verification through the Web Basic Pilot process, since they 
are not allowed to take adverse actions against employees while the employees are 
contesting the tentative nonconfirmation finding. 

3. Is Electronic Employment Verification Through the Web Basic 

Working Better Than When the Original Basic Pilot Evaluation Was 
Conducted? 

Major findings about how well the Basic Pilot is working compared to the original Basic 

Pilot include the following: 

• As expected, the Web Basic Pilot was considerably less expensive for employers to 
set up and operate than the original Basic Pilot program. 

• Training materials and requirements to pass the tutorial were also improved from 
those in the original Basic Pilot. However, additional changes to the tutonal could 
potentially further improve its effectiveness. 

• Changes to procedures for verifying noncitizens with permanent work authorization 
in October 2005 appear to have resulted in a desired increase in the Basic Pilot s 
ability to detect employees without work authorization but also an undesired 
increase in the erroneous tentative nonconfirmation rate. Under these changed 
procedures, all noncitizen cases are refeired to USCIS if they have information on 
name and date of birth that is consistent with the SSN in SSA’s records. Prior to the 
change, SSA was able to confirm work-authorization for these noncitizens when 
their records indicated that the noncitizen had permanent work-authorization. 
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4. Have Employers Generally Compued with Web Basic Pilot 

Requirements? 

Major findings about employer compliance with the Web Basic Pilot include the 
following: 

• The Web Basic Pilot changes appear to have increased employer compliance with 
program procedures compared to the original Basic Pilot program. However, the 
rate of employer noncompliance is still unacceptably high, which decreases the 
ability of the program to reduce unauthorized employment and diminishes the 
effectiveness of safeguards designed to protect the due process rights of work- 
authorized employees who obtain erroneous tentative nonconfirmations. Since 
work-authorized foreign-bom employees are more likely than U.S. bom employees 
to receive tentative nonconfirmation erroneously, the result is increased 
discrimination against foreign-bom employees. The more serious types of 
noncompliance include the following: 

Not all employers followed the Web Basic Pilot procedures with respect to 
training employees on the Web Basic Pilot system, increasing the likelihood of 
more serious forms of noncompliance with pilot procedures. This occurs when 
staff responsible for verifications circumvent the tutorial by assuming another 
employee’s user identification information. 

Some employers used the Web Basic Pilot to screen job applicants, which is 
prohibited by statute primarily due to a concern that employers would fail to 
hire employees receiving erroneous tentative nonconfirmations, thereby 
discriminating against foreign-bom employees.^ However, some employers that 
prescreen do allow job applicants the opportunity to contest tentative 
nonconfirmations, mitigating the seriousness of prescreening. 

Employers do not always follow the legal requirement to promptly terminate 
the employment of employees receiving final nonconfirmation findings. 

- Some employers did not notify employees of tentative nonconfirmation 
findings at all, did not notify employees in writing, or did not explain the 
process adequately to their employees, thereby making it difficult or impossible 
for employees to contest the finding and denying them their due process rights. 

- Some employers encouraged employees they believed not to be work- 
authorized to say they would contest so they could extend the length of time 
they worked. 


Even when job applicants are notified of their rights to appeal, they may well experience adverse actions 
during the period allowed for contesting the case if applicants witfiout tentative nonconfirmations are 
permitted to work during this time. 
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There was evidence that a small number of Web Basic Pilot employers 
discouraged employees with tentative nonconfirmations from contesting, which 
may result in work-authorized employees unfairly losing their jobs. 

Some employers took prohibited adverse actions against employees while they 
were contesting tentative nonconfirmation findings. These actions included 
restricting work assignments, delaying training, reducing pay, or requiring them 
to work longer hours or in poor conditions. In the case of employers screening 
job applicants, delays in hiring may occur. 

Employers did not consistently post the Web Basic Pilot notice, as required, in 
an area where it is likely to be noticed by job applicants. 

It was not unusual for employers to fail to adhere to some procedural 
requirements, such as the requirement to enter closure codes. While this had 
little direct impact on employees, it dilutes the effectiveness of the transaction 
data for evaluation and monitoring purposes. For instance, the transaction 
database does not permit identifying cases in which employees said that they 
did not wish to contest the finding. 

• USCIS does not currently have a strong monitoring and compliance program 
needed to determine whether employers are adhering to Web Basic Pilot 
procedures. Such a program would presumably reduce the number of employer 
violations. USCIS has said it plans on developing such a capability with part of the 
funding Congress appropriated for the program in FY 2007. 

D. Did the Web Basic pilot Achieve Its Primary Policy Goals? 

1. Background 

To understand the policy implications of the Web Basic Pilot program, it is helpful to 
understand the program’s expected effects on unauthorized employment and 
discrimination from the viewpoint of the IIRJRA pilot program designers. 

a. Unauthorized EMPLOYMENT 

The Web Basic Pilot is designed to be more effective than the paper Form 1-9 process in 
deterring unauthorized employment. For instance, it detects counterfeit fraud in which the 
employee’s documents contain fictitious information. However, the Web Basic Pilot 
cannot substantially improve employers’ ability to detect fraud when borrowed or stolen 
documents widi information that could reasonably relate to the worker presenting them are 
used to prove work authorization nor when employers do not check, work-authorization 
documents carefully, either by design or because of lax procedures. It also cannot detect 
counterfeit documents that contain information about work-authorized persons. Thus, the 
Web Basic Pilot program should decrease the ease with which noncitizens without work- 
authorization can obtain employment but will not eliminate the employment of such 
workers. 
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b. Discrimimation 

In this document, discrimination is defined as adverse treatment of individuals based on 
group identity. In employment, discrimination refers to differential treatment based on 
characteristics, such as citizenship or ethnicity that are unrelated to productivity or 
performance. Discrimination can occur because employers intentionally treat members of a 
group protected by law differently than others. However, it can also occur unintentionally 
if employers’ actions have a disparate impact on protected group members. 

Compared to the Basic Pilot program, the Web Basic Pilot could potentially result in less 
discrimination associated with tentative nonconfirmations issued to work-authorized 
employees because of improvements in the tutorial and information resources available 
over the web that is designed to ensure that employers understand their responsibilities. 
Furthermore, the edit checks included in the system should reduce data entry errors that 
would have otherwise led to tentative nonconfirmations, decreasing the rate of erroneous 
tentative nonconfirmations. 

2. What Has the Impact of the Web Basic Pilot Program Been on the 
Employment of Unauthorized Workers? 

The major evaluation findings about the impact of the Web Basic Pilot on unauthorized 
employment are as follows: 

• As expected, some employees without work authorization are found to be 
unauthorized to work or receive final nonconfirmations, leading to their 
employment being terminated, thus reducing the employment of employees without 
work authorization at participating employers. 

• The fact that most employers do not currently use the Web Basic Pilot program 
diminishes the effectiveness of the program because employees found to be without 
work-authorization can seek employment with nonpilot employers. 

3. Is THE Web Basic Pilot Program Protecting Against Verification- 
related Discrimination? 

The major evaluation findings about the impact of the Web Basic Pilot on verification- 
related discrimination are as follows: 

• Although most Web Basic Pilot users reported that the Web Basic Pilot made them 
neither more or less willing to hire immigrants, the percentage of employers that 
said they were more willing to hire immigrants was greater than the percentage 
saying it made them less willing, presumably leading to a net decrease in hiring 
discrimination against immigrants. 

• As anticipated by immigrant rights advocates, foreign-bom work-authorized 
employees are more likely to receive tentative nonconfirmations than are U.S.- 
bom employees, thereby subjecting a greater percentage of foreign-bom work- 
authorized employees to potential harm arising from the Web Basic Pilot process. 
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For U.S. bom employees authorized at some point during the verification process, 
0.1 percent received tentative nonconfirmations prior to verification; for foreign- 
bom employees, the rate was 3.0 percent 

• Foreign-bom U.S. citizens are considerably more likely to receive erroneous 
tentative nonconfirmations than are work-authorized foreign-bom persons who 
have not become U.S. citizens. Among foreign-bom employees verified by the 
Web Basic Pilot, the percentage of ever-authorized employees found to be work- 
authorized after a tentative nonconfirmation was 1 .3 percent for noncitizens 
compared to 10.9 percent for naturalized citizens. The erroneous tentative 
nonconfirmation rate for naturalized citizens is unacceptably high. Reducing it will 
take considerable time and will require better data collection and data sharing 
between SSA and USCIS than is currently the case. 

• Tentative nonconfirmations have negative consequences for work-authorized 
employees for two reasons. First, there are very real costs and burdens associated 
with adverse actions that some employers take against employees receiving 
tentative nonconfirmations, even though such adverse actions are prohibited by 
statute. Second, there are burdens associated with visiting an SSA office and, 
generally to a lesser extent, contacting USCIS. 

4. How Well rs the Web Basic Pilot Program Doing in Safeguarding 
Privacy? 

The major evaluation findings about the impact of the Web Basic Pilot on privacy are as 
follows: 

• There is little increased risk of misuse of Web Basic Pilot information by Federal 
employees. 

• One possible weakness of the system is that under current procedures employers 
joining the Web Basic Pilot are not verified against any type of listing of 
employers; therefore, anyone wanting access to the system could pose as an 
employer and get access to the system by signing an MOU. While there is no 
evidence that ±is has happened, anecdotal evidence from SSA suggests that it is a 
very real possibility, particularly as more employers join the program. 

• Employers did not consistently convey information about Web Basic Pilot 
tentative nonconfirmations to employees in a private setting. 

5. Does the Web Basic Pilot Program Avoid Undue Employer Burden? 

The majority of employers reported that they spent $100 or less in initial set-up costs for 
the Web Basic Pilot and a similar amount annually for operating the system. These costs 
were considerably below those for the original Basic Pilot. Furthermore, as discussed 
above, most employers were satisfied with the program and they reported that the benefits 
of using the Web Basic Pilot outweighed its disadvantages. 
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E. Recommendations for Improving the Web Basic Pilot 
Program 

Because of the high level of interest in expanding the Web Basic Pilot, this report provides 
a list of recommended changes to the Web Basic Pilot program, even though the evaluation 
is not yet complete. It is possible that the additional data analyses planned for the final 
report will lead the evaluation team to revise some of the recommendations below, as well 
as add new recommendations. Furthermore, because of the ongoing nature of the 
evaluation, some of the following recommendations flow out of work that has not yet been 
fully incorporated into earlier chapters. The primary recommendations are as follows: 

• USCIS and SSA need to address the unacceptably high tentative nonconfirmation 
rate for foreign-bom U.S. citizens. Measures to do this include improving the 
interface between USCIS and SSA databases to more easily share information on 
naturalized citizens already on the USCIS databases as well as information about 
future new citizens. In the future, USCIS should collect SSNs for all persons at the 
time they apply for naturalization, including children who will derive citizenship 
from their parents’ naturalization. USCIS should also work with the U.S. 
Department of State’s Passport Agency to obtain information from them when they 
first document that a foreign-bom person is indeed a U.S. citizen. Furthermore, the 
tentative nonconfirmation procedures should be modified to allow employees 
receiving initial SSA tentative nonconfinnations because their citizenship status 
could not be verified to provide their prior A-numbers so that USCIS records can 
be checked. Outreach efforts should also be implemented to encourage naturalized 
citizens to notify SSA of their change in citizenship status. 

• USCIS should continue recent and proposed efforts to explore options for using the 
transaction database to identify employers that are not properly following Basic 
Pilot procedures. For example, an unusually large number of queries, given the 
size, industry, and location of the employer, may indicate that the employer is 
prescreening job applicants. 

• USCIS should establish guidelines for employers that provide specific time fi'ames 
for notifying employees of tentative nonconfirmations and for terminating 
employees subsequent to receiving final nonconfirmation or unauthorized findings. 
Without these specific timeframes, employers can allow the verification process to 
become protracted and unauthorized workers to work for extended periods, thereby 
reducing the effectiveness of the program. 

• SSA should institute a process through which tentative nonconfinnations resulting 
from SSA mismatches are controlled through an automated system similar to that 
which USCIS uses. This would tighten SSA procedures and make SSA more 
accountable for providing results for cases they resolve, would decrease SSA field 
staff and employer burden, and make the transaction database more accurate. 

• Additional changes should be made to the tutorial to further improve its 
effectiveness. For example, periodic retesting and, if need be, refresher training 
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should be used to ensure that the material has not been forgotten and to discourage 
the observed practice of assuming another user’s name and password to avoid the 
tutorial and test. Training modules for staff other than system users and 
administrators should be developed to help prevent violations of program 
procedures that are the responsibility of staff other than system users. For instance, 
Human Resources staff may be unaware that the policies they promulgate on 
training or pay while tentative nonconfirmations are being contested are in 
violation of the MOU and the statute. 

• The Web Basic Pilot System should be modified to further enhance its user- 
friendliness. For example, USCIS should modify the training materials and tutorial 
to clarify issues, such as the definition of a “new hire” that confused some of the 
case study employers. USCIS should make usability testing with employers a 
standard practice before implementing system changes to ensure that materials are 
clear to those who will be taking the training and using the system. 

• The transaction database should be modified to capture additional information 
needed for evaluation and monitoring. For example, data fields should be added to 
permit entry of information about the resolution of cases after issuance of a final 
nonconfirmation. 

• Efforts to integrate employers’ Human Resources systems and the Web Basic Pilot 
system should be continued to minimize duplicate ^ta entry by employers. For 
instance, the Basic Pilot could be modified to permit employers to include 
employee ID numbers in their query and to have that identifier returned to them 
with the case findings. 

• Procedures for the routine automated cleaning of the transaction database should be 
developed to obtain more meaningful reports for management information and 
monitoring puiposes. For example, cases which employers close as employer data 
entry errors should not be categorized as final nonconfirmation cases for these 
purposes. 
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CHAPTER I. BACKGROUND 

A. Introduction 

This report presents preliminary results from analyzing data collected for the evaluation of 
the Web Basic Pilot program. Additional analyses of data already collected are planned for 
the final report. It is possible that some of these additional analyses will provide new 
insights into the issues discussed in the report and may lead the evaluation team to modify 
some of the conclusions. This report is intended for limited distribution to inform U.S. 
Citizenship and Immigration Service (USCIS) in making policy decisions with respect to 
the Basic Pilot program that cannot wait until issuance of the formal report and should not 
be cited. 

1. Purpose of the Report 

The Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), enacted in 
September 1996, authorized the creation of three small-scale pilot programs to test the 
feasibility and desirability of electronically verifying the work-authorization status of 
newly hired employees. Two of these pilot programs have been terminated; however, the 
third pilot program, referred to as the Basic Pilot, was expanded in scope and extended 
until November 2008 in the Basic Pilot Program Extension and Expansion Act of 2003 
(Pub. Law 108-156). A Web-based version of the Basic Pilot Program (Web Basic Pilot), 
incorporating many improvements growing out of experiences with the original Basic Pilot 
program and evaluations of the pilot programs, was implemented in Jime 2004. 

The focus of the current report is on the Web Basic Pilot. The report’s goals are the 
following: 

• Determine whether the Web Basic Pilot has resulted in the improvements in the 
automated employment verification process that it was designed to address; 

• Determine whether any unexpected problems arose in the process of implementing 
the new version of the Basic Pilot program; and 

• Investigate further some general questions about automated employment 
verification programs that were not fully answered in the previous evaluations of 
the IIRIRA employment pilot programs. 

This report includes recently collected information from Federal employees and 
contractors, Web Basic Pilot employers, and employees verified by the Web Basic Pilot. It 
also draws heavily on the results of the original Basic Pilot evaluation that were reported in 
the INS Basic Pilot Evaluation Summary Report (January 2002) and on subsequent 
evaluation activities related to the IIRIRA pilot programs. 


1-1 


Westat 



171 


2. Report Organization 

The rest of this chapter provides an overview of the history of the employment verification 
pilots, describes the basic procedures constituting verification under the Web Basie Pilot, 
and presents the research questions to be discussed in this report. The second chapter 
describes the methodology used in this report. The third chapter describes the report 
findings related to program implementation, and the fourth chapter presents findings 
related to policy questions. This report is designed as an interim report and, therefore, does 
not include a chapter describing the report conclusions and recommendations. Such a 
chapter will be included in the final report after all data analyses are complete. 

B. Legislative Background 

1 . Passage of Employer Sanctions 

Congress passed employer sanctions legislation in late 1986 as part of Immigration Reform 
and Control Act (IRCA) of 1986. This legislation made it unlawful for U.S. employers to 
hire or continue to employ workers without authorization to work in the United States. 
IRCA was passed in response to increases in undocumented immigration and 
recommendations by a series of Congressional and Executive Branch task forces and 
commissions - ranging from the small, bilateral Special Smdy Group on Illegal 
Immigrants from Mexico (1973) to the blue-ribbon Select Commission on Immigration 
and Refugee Policy (1981). 

From the outset, employer sanctions legislation was controversial. Concerns about the 
legislation included whether it would be effective in reducing unauthorized employment 
given the difficulty in verifying identity and work authorization, and whether the process 
would result in increased discrimination against work-authorized persons who appeared or 
sounded foreign. Additional concerns were expressed about the potential for privacy 
violations and whether it would be unduly burdensome for employers, employees, an t e 
Federal Government. Many of the groups studying these issues recommended ways of 
administering employer sanctions and accompanying work-authonzation verification that 
would minimize fiaud and employer burden, protect privacy, and be nondiscrimmatory. 

2. Employment Verification and Civil Rights Protections 

In addition to instimting employer sanctions, IRCA prohibited discnmination on the basis 
of national origin or citizenship stams. A new agency, the Office of Special Counsel tor 
Immigration-Related Unfair Employment Practices, was established in the Department of 
Justice to enforce this provision. 
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IRCA also required that the Immigration and Naturalization Service (INS) develop and 
implement an employment verification system for all newly hired employees. The 
universal employment verification system specified in IRCA is a paper-based system 
(implemented by INS as Form 1-9) that requires all newly hired employees to attest to 
being a U.S. citizen or national, a lawful permanent resident, or other work-authorized 
noncitizen. The system also requires employees to present documentation establishing their 
identity and work authorization. Employers are required to examine this documentation 
and attest that it appears to be genuine and to relate to the employee. See Appendix A for a 
copy of the 1-9 form and lists of acceptable documents. 

Acknowledging that there were likely to be better verification systems than the one 
specified in IRCA, Congress authorized the Executive Branch to develop demonstration 
tests of alternative employment verification systems. Such systems had to be reliable, 
secure, and limited to use for employment eligibility verification and could not include the 
use of a national identity document. Specific additional requirements were levied before 
such a system could be implemented. 

IRCA also required INS to establish a program to verify the immigration status of 
noncitizens for certain benefit and entitlement programs. The established program, known 
as Systematic Alien Verification for Entitlements (SAVE), includes an automated match of 
applicant infomiation against a special extract of the INS database created for this purpose. 

3. Evaluation of the Impact of Employer Sanctions Implementation 

Because of the concern over unintended impacts, many prominent groups studied the 
i mp lementation of employer sanctions. One major concern was that the widespread 
availability of fraudulent documents made it easy for undocumented workers to convince 
employers that they were authorized to work. This situation limited the potential 
effectiveness of IRCA. Other concerns focused on whether work-authorized employees 
would experience discrimination or have their privacy rights violated. 

Most prominent among such studies are the three IRCA-mandated reports by the General 
Accounting Office (GAO). In its second report to Congress in November 1988, GAO 
reported that the greatest threats to document security appeared to be the Social Security 
card and the INS Alien Registration Card, the so-called “green card” issued to permanent 
residents. At the time of that study, some 17 valid versions of the green card were in use, 
most of which were easily counterfeited. 

In its final report to Congress in 1 990, GAO found that the implementation of employer 
sanctions had resulted in a widespread pattern of discrimination against work-authorized 


The IIRIRA pilot programs and the original evaluations of them were conducted under the auspices of INS 
within the Department of Justice. On March 1, 2003, INS was incorporated into the U. S. Citizenship and 
Immigration Services (USCIS) within the Department of Homeland Security (DHS). In this report, reference 
will be made to INS when discussing events that occurred prior to March I . Reference to USCIS or DHS will 
be made when talking about the present and the fiiture. 
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privacy violations, and practical logistical considerations about larger scale 
implementation. 

The Basic Pilot Extension Act of 2001, passed in January 2002, extended the authorization 
of the Basic Pilot program for an additional 2 years. The Basic Pilot Program Extension 
and Expansion Act of 2003 further extended the authorization for the Basic Pilot program 
imtil November 2008. At the same time, it authorized making the program available to all 
50 States on a voluntary basis. 

At the time of this interim report, several bills that would expand the Basic Pilot program 
and make it mandatory, for at least some employers and employees, have been proposed. 
They differ in terms of which employees and employers would be included and also differ 
in their implementation time tables for implementation. 

{Because of the current legislative uncertainty which may well be resolved prior to 
making this report available, discussion of the new legislative efforts has been postponed 
to the next version of the paper,} 

Exhibit I-l summarizes the relevant laws and their corresponding actions. 


Exhibit I-l ; Relevant Laws and Their Corresponding Actions 


Year 

Law 

Action 

1986 

Immigration Reform and Control 
Act (IRCA) 

Established employer sanctions and employee verification 
and prohibited workplace discrimination on the basis of 
national origin or citizenship 

1990 

Immigration Act of 1990 

Established die Commission on Immigration Reform, which 
subsequently recommended increased electronic verification 
of all newly hired employees 

1996 

Illegal Immigration Reform and 
Immigrant Responsibility Act 
(IIRIRA) 

Provided for testing, evaluation, and reporting of three 
voluntary pilot programs involving electronic verification 

2002 

Basic Pilot Extension Act of 200 1 

Extended the authorization of the Basic Pilot program for an 
additional 2 years 

2003 

Basic Pilot Program Extension 
and Expansion Act of 2003 

Expanded the B^ic Pilot program to all 50 States and 
extended its authorization until November 2008. 


C. Implementation of Electronic Verification Pilots Prior to 
THE Web Basic Pilot 


1. Setting the Course Through Early Pilot Programs 

The early pilot studies described below were precursors to the IIRIRA pilots and helped 
create the basic verification procedures, limitations, and safeguards that are currently in use 
in the pilot programs. The pilots used electronic verification procedures and the SAVE 
database called the Alien Status Verification Index (ASVI) developed earlier for this 
purpose. The ASVI is an extract updated nightly fi^om the INS Central Index System and 
the Nonimmigrant Information System. At the time it was adopted for the first pilot, the 
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ASVI had already been used by benefit agencies. These pilots did not reduce employer 
paperwork because the pilot processes were implemented in addition to Form 1-9 
requirements. The early pilot programs are summarized in Exhibit 1-2. 


Exhibit 1-2: Early Employment Verification Pilot Programs 


Year 

1992 

Earlv Pilot 

Telephone 
Verification 
System (TVS) 

Location 

CA, FL, IL, 
NY, TX 

Input Method 

SAVE procedures and point- 
of-sale device over telephone lines 
using INS ASVI 
database; paper/mail secondary 
verification if needed 

Action 

Demonstrated feasibility of 
telephone verification for 
newly hired noncitizens 

1995 

Telephone 

Verification 

Pilot, Phase II 
(TVP) 

Los Angeles 
area 

PC and modem to access INS 
database; paper/mail secondary 
verification if needed 

Tested impact of noncitizen 
verification in defined 
geographic area 

1996 

Employment 
Verification Pilot 
(EVP) 

Across the 
U.S. 

PC and modem with automated 
secondary verification process 

Tested verification of newly 
hired noncitizens in different 
environments 

1997 

Joint 

Employment 
Verification Pilot 
(JEVP) 

Chicago 

area 

Touchtone telephone to access 
SSA; PC/modem to access INS; 
automated secondary verification 
process 

Tested verification of all newly 
hired employees with SSA and. 
if necessary, INS 


The Telephone Verification System (TVS) Pilot demonstrated the feasibUity of 
verifying the work-authorization status of noncitizen employees by telephone. The 
TVS was implemented in 1992 for nine volunteer employers located in the five States with 
the largest estimated populations of undocumented immigrants (California, Flonda, 

Illinois, New York, and Texas). All participating employers signed a Memo^dum ot 
Understanding (MOU) describing the responsibilities of the employers and INS under the 
program * Only employees who attested to being noncitizens on INS Form 1-9 were 
electronically verified in this pilot. The TVS demonstrated the feasibility of telephone 
verification of employees’ work-authorization status using point-of-sale devices. 

The Telephone Verification Pilot, Phase II (TVP), tested the impact of noncitizen 
verification in a defined geographic area. Based on the apparent success of the T , 

INS initiated the TVP in 1995. Participation in the TVP was limited to employers in a 
limited geographic area in the Los Angeles area. A total of 238 employers volunteered tor 
this pilot, which tested the impact of a pilot in a relatively concentrated geographic area. 
Participating employers conducted primary verification for newly hired noncitizens using a 
personal computer (PC) and modem to access the INS database. If secondary verifications 
were necessary, employers sent copies of employees’ immigration documents to INS tor 
further verification. "When INS could not determine employees’ work-authorization status, 
the employees were encouraged to visit an INS office to resolve the discrepancy. 


• See Appendix B for a copy of the MOU signed by employers and USCIS. 
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The Employment Verification Pilot (EVP) tested the verification of the work- 
authorization status of noncitizens in different environments. The EVP, begun in 1 996, 
expanded upon the TVP pilot by including more than 1,000 employers of varying size and 
industrial classification throughout the United States. This pilot’s strength was that it was 
tested in many different environments. Additionally, INS automated the formerly paper 
secondary verification process in the EVP to expedite this portion of the verification 
process. 

The Joint Employment Verification Pilot (JEVP) was the first joint pilot between 
SSA and INS to verify all newly hired employees. This two-step SSA-INS pilot was 
developed in response to the Commission on Immigration Reform’s recommendation for a 
national registry system. It departed from the earlier pilot programs by electronically 
verifying the work-authorization status of all newly hired employees, using both the SSA 
and INS databases. All newly hired employees were verified through SSA. When SSA data 
could not determine the current work-authorization status of employees attesting to being 
work-authorized noncitizens, a further check was made through INS. The two agencies 
initiated this joint pilot in the Chicago area in July 1997 with 38 employers. 

2. The IIRIRA Pilots Prior to the Web Basic Pilot 

As noted above, at the time that the early INS pilots were being tested there was renewed 
discussion of the desirability of possible modifications of the Form 1-9 procedures. In 
addition to the feasibility of electronic verification, these discussions considered such 
possibilities as restricting the types of identity and work-authorization documents and 
improving document security. Civil rights groups, however, remained concerned about the 
further testing of electronic employment verification systems, the impact of such systems 
on workplace discrimination, moving to single identity documents, and privacy. The 
IIRIRA, enacted in September 1996, attempted to address these views and the need to test 
rather than implement a national system when it authorized three pilots, the Basic Pilot, the 
Citizenship Attestation Verification Pilot (CAVP), and the Machine Readable Document 
Pilot (MRDP). These pilot programs, as initially authorized and implemented, are 
summarized in Exhibit 1-3. 
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Exhibit 1-3: IIRIRA Pilots as Initially Implemented 


Year 

IIRIRA Pilot 

Location 

Location Rationale 

Method 

1997 

Basic Pilot 

CA, FL, IL, 
NY, TX 

States with highest 
undocumented immigration 

Electronic verification for both citizens 
and newly hired noncitizens 

1999 

Citizen 
Attestation 
Verification 
Pilot (CAVP) 

AZ,MD, 
MA, MI, 

VA 

States not in Basic Pilot 
but having sizeable 
undocumented immigrant 
populati(ms and reasonably 
secure State-issued 
identification documents 

Electronic verification for newly hired 
noncitizens only 

1999 

Machine- 
Readable 
Document Pilot 
(MRDP) 

lA 

State with machine-readable 
name, date of birth, and Social 
Security number on driver’s 
license 

Electronic verification for citizens and 
noncitizens through machine-readable 
driver’s license/nondriver identification 
card if presented to employer; 
otherwise, like the Basic Pilot 


The Basic Pilot verifies all newly hired employees through SSA and, if necessary, 
Department of Homeland Security (DHS) databases. IIRIRA called for the Basic Pilot to 
be conducted in at least five of the States with the largest estimated populations of 
undocumented immigrants; California, Florida, Illinois, New York, and Texas were 
chosen. Nebraska was added in March 1999, and the program was made available to 
employers in all 50 States the Basic Pilot Program Extension and Expansion Act of 2003 
(Pub. Law 108-156), which also extended the Basic Pilot to November 2008. 

The Basic Pilot, launched in November 1997, is similar to the earlier JEVP. Like JEVP 
employers, Basic Pilot employers electronically verify the status of all newly hired 
employees, first with SSA and then, if necessary, with USCIS. However, the Form 1-9 
documentation requirements imposed by IIRIRA are more stringent than those of the JEVP 
in that they require employees to present an identity document with a photograph. 

The June 2002 evaluation of the Basic Pilot (Findings of the Basic Pilot Program 
Evaluation, 

http:ATJSCIS.gov/graDhics/aboutus/reDsstudies/piloteval/piiotevalcomDlete.htm') found that 
the majority of participating employers accepted it as an effective, reliable tool for 
employment verification. Similarly, the evaluation found that employees had few 
complaints about the program. However, the evaluation also found evidence of 
discrimination and privacy violations that were exacerbated by inaccuracies in the Federal 
databases and the failure of many employers to follow MOU provisions 

The Basic Pilot Program Extension and Expansion Act of 2003 (Pub. Law 108-156) 
extended the Basic Pilot to November 2008 and mandated the expansion of the Basic Pilot 
Program to all 50 states. This expansion was announced in a Federal Register notice 
December 20, 2004. The same notice announced the new Web-based version of the Basic 
Pilot. 

The CAVP required electronic verification only for noncitizens. IIRIRA mandated that 
this pilot be implemented in at least five States identified as having counterfeit-resistant 
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driver’s licenses and nondriver identification cards. The five States selected for the CAVF 
were Arizona, Maryland, Massachusetts, Michigan, and Virginia. Under the CAVP, which 
began in May 1999, participating employers electronically verified the work authorization 
of newly hired employees who attested on the T9 form to being work-authorized 
noncitizens. Employers did not electronically verily the work-authorization status of 
persons who attest to U.S. citizenship, who are also subject to less stringent document 
requirements. 

The evaluation of the CAVP indicated that while it was less costly than the Basic Pilot 
program, it was also much less effective in preventing the employment of individuals 
without work authorization, close to half of whom were falsely attesting to U.S. 
citizenship. Moreover, the CAVP was found to be more discriminatory than the Basic Pilot 
program. Since the cost savings were not large, the evaluation team recommended that the 
CAVP be discontinued as soon as possible. The CAVP program was terminated in June 
2003. 

The MRDP was designed to test card swiping technology. The MRDP was identical in 
most respects to the Basic Pilot program. The primary difference between these two pilots 
was in the way that employers input and transmit the employee data that were verified 
electronically by SSA and INS. In the Basic Pilot program, the employer manually enters 
all information into a PC. In the MRDP program, the employer was required to input 
employee information using an MRDP card reader capable of reading informa.tion ^ 
contained in a magnetic stripe on driver's licenses and State-issued nondriver identification 
cards if such a document is proffered. If the case must be referred to INS, the employer 
was prompted for the additional information needed to match employee information 
against the INS database. 

The MRDP was intended to test the feasibility of automating the process of querying the 
Federal databases, in much the same way that stores verify charges for purchases against a 
credit card company database. This process was seen as potentially less burdensome for 
employers and also less prone to data entry errors that are inevitable with the manual entry 
of data. 

The MRDP was initiated in June 1999 in Iowa. The restriction of this program to Iowa was 
necessary because INS determined that Iowa was the only State that issued secure licenses 
and nondriver identification cards containing Social Security numbers in a machine- 
readable form. It was expected that when employees presented Iowa licenses and nondriver 
identification cards, the employer would input employee information by swiping the card 
through the reader. Since not all employees provided an Iowa driver’s license or nondriver 
identification card, the MRDP also allowed for the employer to input the information 
manually using the Basic Pilot procedures. During the time the MRDP was in operation, 
Iowa changed its licensing procedures, resulting in a system that was no longer consistent 
with the original criteria for participating in the program. Given these practical problems, 
the MRDP was also terminated in favor of the Basic Pilot program in May 2003. 
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D. Goals and Objectives of the Evaluations Specified in IIRIRA 

The IIRIRA legislation required evaluation of the pilot programs implemented. The goals 
and objectives underlying these evaluations of the IIRIRA pilot programs were articulated, 
in part, in the legislation. They also reflected input from numerous stakeholder groups 
interested in the electronic verification of employees. Section 405 of IIRIRA required that 
the Secretary of Homeland Security submit reports on these programs to the House and 
Senate Judiciary Committees. These reports had the following purposes: 

• Assess the benefits and costs of the pilot programs and the degree to which they 
assist in the enforcement of employer sanctions. 

• Assess the degree of fraudulent attestation of U.S. citizenship. 

• Make recommendations on whether the pilot program should be continued or 
modified. 

The Executive Branch and the many nongovernmental groups interested in employment 
verification viewed the evaluation as an essentia! part of the implementation of the 
employment verification pilots. In mid-1997, DHS selected two firms - Westat, an 
employee-owned research corporation located in Rockville, Maryland, and the Institute for 
Survey Research at Temple University - to conduct an independent evaluation of each of 
the three IIRIRA pilot programs. 

Many groups interested and/or involved in the IIRIRA pilot programs agreed that these 
evaluations should consider a variety of issues related to the impact of electronic 
verification of work authorization in the workplace. The programs were to be evaluated 
against the existing paper Form 1-9 process. 

The main research questions posed in the IIRIRA pilot evaluations conducted to date ask 
whether the pilots perform the following: 

• Operate as their designers intended (i.e., were they properly implemented); 

• Reduce employment of unauthorized workers; 

• Reduce discrimination; 

• Protect employee civil liberties and privacy; and 

• Prevent undue burden on employers. 

E. The Web Basic Pilot 
1. Introduction 

The Web-based Basic Pilot program (Web Basic Pilot) is an enhancement of the original 
Basic Pilot program that uses the web for interfacing between employers and the 
automated verification system. Even though this report refers to it as the Web Basic Pilot 
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program, it is not a new pilot program, but a version of the Basic Pilot program, instituted 
under IIRIRA. Like the original Basic Pilot program, it verifies all newly hired employees 
through SSA and, if necessary, DHS databases. 

The Web Basic Pilot was first offered to employers as an alternative to the PC-based 
version of the pilot in June 2004. In July 2005, the Federal Government discontinued 
support of the original Basic Pilot program, so no employers are currently using the 
original Basic Pilot program. To switch to the new program, employers had to sign a new 
MOU. 

The major differences between the Web Basic Pilot and the original Basic Pilot program 
are as follows: 

• In the Web Basic Pilot, communication between employers and the verification 
system are conducted over the web rather than by a modem connection. 

• Employers no longer need to install software on their computers to use the 
program. 

• The training materials have been redesigned and employer staff are now required to 
pass a test on the material presented in the training module prior to being permitted 
to use the system. 

• New edit checks have been added to the system to decrease the number of 
employer input errors. 

The Web Basic Pilot is not a static system (i.e., the Federal Government has made changes 
to the system since its introduction in June 2004 and continues to make plans for additional 
enhancements). 

This section describes the primary features of the Web Basic Pilot. 

2. Becoming a Web Basic Pilot Program Employer 

The first step toward using the Web Basic Pilot system is to register online to use the 
program. During this registration process, the employer prints out a copy of a MOU (see 
Appendix B), agreeing to adhere to Basic Pilot requirements. 

Once the employer has signed and returned the MOU, the program administrator must 
complete an online tutorial and pass a Mastery Test before being granted access to the 
verification system or being able to register additional users. Likewise, any new users must 
complete the tutorial and pass the Mastery Test before their user names and passwords will 
be granted access to the verification system. The tutorial covers both how to use the online 
verification system and also the employer’s responsibilities under the program, including 
the need to post a notice of participation in the Web Basic Pilot where job applicants can 
see it and the proper ways of handling possible verification outcomes. 
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D. Goals and Objectives of the Evaluations Specified in IIRIRA 

The IIRIRA legislation required evaluation of the pilot programs implemented. The goals 
and objectives underlying these evaluations of the IIRIRA pilot programs were articulated, 
in part, in the legislation. They also reflected input from numerous stakeholder groups 
interested in the electronic verification of employees. Section 405 of IIRIRA required that 
the Secretary of Homeland Security submit reports on these programs to the House and 
Senate Judiciary Committees. These reports had the following purposes: 

• Assess the benefits and costs of the pilot programs and the degree to which they 
assist in the enforcement of employer sanctions. 

• Assess the degree of fraudulent attestation of U.S. citizenship. 

• Make recommendations on whether the pilot program should be continued or 
modified. 

The Executive Branch and the many nongovernmental groups interested in employment 
verification viewed the evaluation as an essential part of the implementation of the 
employment verification pilots. In mid-1997, DHS selected two firms - Westat, an 
employee-owned research corporation located in Rockville, Maryland, and the Institute for 
Survey Research at Temple University - to conduct an independent evaluation of each of 
the three IIRIRA pilot programs. 

Many groups interested and/or involved in the IIRIRA pilot programs agreed that these 
evaluations should consider a variety of issues related to the impact of electronic 
verification of work authorization in the workplace. The programs were to be evaluated 
against the existing paper Form 1-9 process. 

The main research questions posed in the IIRIRA pilot evaluations conducted to date ask 
whether the pilots perform the following: 

• Operate as their designers intended (i.e., were they properly implemented); 

• Reduce employment of unauthorized workers; 

• Reduce discrimination; 

• Protect employee civil liberties and privacy; and 

• Prevent undue burden on employers. 

E. The Web Basic Pilot 
1. Introduction 

The Web-based Basic Pilot program (Web Basic Pilot) is an enhancement of the original 
Basic Pilot program that uses the web for interf^ing between employers and the 
automated verification system. Even though this report refers to it as the Web Basic Pilot 
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program, it is not a new pilot program, but a version of the Basic Pilot program, instituted 
under IIRIRA. Like the original Basic Pilot program, it verifies all newly hired employees 
through SSA and, if necessary, DHS databases. 

The Web Basic Pilot was first offered to employers as an alternative to the PC-based 
version of the pilot in June 2004. In July 2005, the Federal Government discontinued 
support of the original Basic Pilot program, so no employers are currently using the 
original Basic Pilot program. To switch to the new program,’ employers had to sign a new 
MOU. 

The major differences between the Web Basic Pilot and the original Basic Pilot program 
are as follows: 

• In the Web Basic Pilot, communication between employers and the verification 
system are conducted over the web rather than by a modem connection. 

• Employers no longer need to install software on their computers to use the 
program. 

• The training materials have been redesigned and employer staff are now required to 
pass a test on the material presented in the training module prior to being permitted 
to use the system. 

• New edit checks have been added to the system to decrease the number of 
employer input errors. 

The Web Basic Pilot is not a static system (i.e., the Federal Government has made ch^ges 
to the system since its introduction in June 2004 and continues to make plans for additional 
enhancements). 

This section describes the primary features of the Web Basic Pilot. 

2. Becoming a Web Basic Pilot Program Employer 

The first step toward using the Web Basic Pilot system is to register online to use the 
program. During this registration process, the employer prints out a copy of a MOU (see 
Appendix B), agreeing to adhere to Basic Pilot requirements. 

Once the employer has signed and returned the MOU, the program administrator must 
complete an online tutorial and pass a Mastery Test before being grated access to the 
verification system or being able to register additional users. Likewise, any new users must 
complete the tutorial and pass the Mastery Test before their user names and passwords will 
be granted access to the verification system. The tutorial covers both how to use the online 
verification system and also the employer’s responsibilities under the program, including 
the need to post a notice of participation in the Web Basic Pilot where job applicants can 
see it and the proper ways of handling possible verification outcomes. 
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The Mastery Test consists of a series of 21 multiple choice and true/false questions about 
the requirements and correct procedures of using the Web Basic Pilot. Users must answer 
15 questions correctly (71 percent) to pass the test. Once the Mastery Test is successfully 
completed, the employee is granted access to the verification system. 

3. Description of Web Basic Pilot Verification Process 

a. Paper Form 1-9 Verifica tjon Process 

The starting point for the Web Basic Pilot verification process is the existing paper Form I- 
9 verification process used by all employers, including those not enrolled in the Web Basic 
Pilot. When employees are hired, they are required to complete the Employment Eligibility 
Verification Form (Form 1-9) and provide the employer with documentation of their 
identity and work-authorization status. Depending on die employee’s status, a wide variety 
of documents are acceptable for these piuposes (see Appendix A). 

In Section 1 of Form 1-9, the employee records personal information, attests to citizenship 
status, and signs the form. The employer completes Section 2 of the form, recording the 
type of documents presented as proof of identity and work authorization and any document 
expiration dates. After reviewing the documents presented by the employee, the employer 
records the date of hire. The employer also signs the 1-9 form to certify having examined 
the documents presented by the employee and having found them to appear valid and to 
belong to the person presenting them. Under the Form 1-9 process, the verification 
responsibility rests solely with the employer. Depending on the employer’s familiarity with 
various immigration and other documents and with the detection of fraudulent employment 
eligibility documents, an employee without work authorization may or may not be denied 
further employment under this system. 

b. WeB‘Based Basic Pilot Verification Process 

The automated verification process in the Web Basic Pilot begins when employers input 
the Form 1-9 information into the computer system. The Form 1-9 data entered include 
employee’s name, date of birth, and Social Security number, citizenship status, Alien or 
Nonimmigrant Admission Number, the type of documents) presented with the 1-9 form, 
and any expiration date of documents. 

Employers participating in the pilot then submit this information electronically to the 
Federal Government over the Internet. The government then determines whether the 
employees are work-authorized by electronically comparing the employer information with 
the appropriate government databases. 

Immediately after the employer submits information, the SSA database is automatically 
checked against the employer-input information. If there is a match and the SSA database 
indicates that the person is a citizen, the employer is immediately notified that the employee 
is authorized to work. In this situation, no fUrther effort on the part of Federal staff, 
employees, or employers is required other than the requirement that employers close these 
cases. 
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If the SSA database does not match the employee information input by the employer, SSA 
issues a tentative nonconfirmation. If the SSA database information matches the emp ®yoe 
information and the employee is identified as a noncitizen on the Form 1-9, the Form 1-9 ^ 

information is forwarded to USCIS to determine whether the employee is work-authonzed. 

If the employee information input by the employer for a case forwarded fi-om SSA to USCIS 
matches the USCIS ASVl database and confirms work authorization, the employer is 
immediately notified that the employee is work-authorized. If the matth does not result in a 
confirmation of work authorization, a “case in continuance” result is issued to the employer, 
and the case is automatically sent to an Immigration Status Verifier (ISV). The ISV searches 
other electronic information available at USCIS and, if necessary, examines hard-copy 
records to determine whether work-authorization status can be confirmed. USCI reports 
that this process typically takes less than a day from receipt of the electronic infom^tion to a 
decision being made on whether USCIS can confirm work-authorization stams without 
requiring employee action. If the ISV can confirm work-authorization stams, the work- 
authorization finding is issued. If the ISV does not have sufficient information to confirm 
work-authorization stams, a tentative nonconfirmation is issued. 

The electronic match of the Fomi 1-9 information to the Federal databases usually results 
in an instantaneous response that employees are “employment authorized. Employers are 
then required to record the verification number and result on the 1-9 form, or pnnt a copy 
of the transaction record and retain it with the 1-9 form. 

When the SSA or USCIS records are not sufficient to verify that the employee is work- 
authorized, the pilot system issues “tentative nonconfirmation” findings. At that point, 
employers are required to provide affected employees with written notification of the 
finding and their right to contest the finding, if they wish to do so. Employees are required 
to indicate whether they wish to contest the tentative nonconfirmation finding. 

When employees say that they wish to contest tentative nonconfirmations, employers are 
instracted to provide them with a written referral to SSA or USCIS, as appropnate, to 
correct the discrepancy and to record the referral date on the Web Basic Pilot database. The 
Web Basic Pilot system provides a referral form that explains the employees nghts ^d 
responsibilities during the resolution period. Employees must contact the SSA or USC^ 
office within the allotted period of 8 Federal working days from the date of refeiral. While 
the case is being contested, employers may not take adverse actions against employees 
based on the issuance of the tentative nonconfirmation. 

If employees say that they do not wish to contest the case or if they say they want 
contest, but do not follow through by correcting the discrepancy in their records with SSA 
or USCIS, their cases are classified as final nonconfirmation cases. The employer is then 


’ Prior to October 21, 2005, SSA also notified employers that the employee was work-authonzed if then- 
database indicated that the employee was a legal permanent resident, refugee, or asylee. 
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supposed to terminate the employment of those employees who receive final 
nonconfirmations. 

For SSA tentative nonconfirmations: If employees go to an SSA office and straighten 
out their records within the designated time (8 Federal working days), employers are 
required to reverify the employees through the Web Basic Pilot system. Normally, the 
employee will be instantaneously verified. If the employer resubmits the case after the 10 
Federal work days allowed for final processing of the case and the employee has not 
successfully resolved the case, the system will return a final nonconfirmation finding. To 
comply with the law, employers then must terminate their employment. 

For USCIS tentative nonconfirmations: If employees contact USCIS by fax, by 
telephone, or in person to straighten out their records within 8 Federal working days, 
USCIS will determine whether the employee is work-authorized and will input the finding 
into the Web Basic Pilot database. If employees do not contact USCIS and provide the 
required information within 8 Federal working days, the Web Basic Pilot system returns a 
final nonconfirmation finding after 10 Federal working days. 

The major steps of the Web Basic Pilot verification process are illustrated in Exhibits 1-4 
and 1-5. The current procedures described here reflect a procedural change implemented 
on October 21, 2005. Prior to that date, SSA issued a finding of work-authorized for 
individuals who stated on the Form 1-9 that they were work-authorized noncitizens and the 
SSA information on employees’ citizenship status confirmed permanent work-authorized 
status. This process that was in effect during much of the time covered by this evaluation is 
depicted in Exhibit 1-6. 


The process described assumes that 


employers follow the Basic Pilot procedures. 
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Exhibit 1-4: Verification Process for Persons Claiming to be U.S. Citizens on Form 1-9 
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Exhibit 1-5: Post-October Verification Process for Persons Claiming to be Noncitizens 
on Form 1-9 
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Exhibit 1-6: Pre-October 2005 Verification Process for Persons Claiming to be 
Noncitizens on Form 1-9 



F. Research Questions to be Discussed in the Report 

The Basic Pilot Program Extension and Expansion Act of 2003 did not explicitly require 
additional evaluation of the Basic Pilot program. However, USCIS decided that such 
evaluation was critical to informing the proper implementation of a national electronic 
employment verification program, anticipated in a number of administrative and legislative 
initiatives. The earlier evaluations of the IIRIRA pilot programs were not considered 
adequate for this purpose in light of the numerous modifications of the original Basic Pilot 
program, incorporated into the Web Basic Pilot. 

The goals, objectives, and resulting research questions of the Web Basic Pilot evaluation, 
in large part, reflect the goals and objectives of the earlier evaluations; (1) Do the pilots 
operate as their designers intended (i.e., were they properly implemented)? (2) Do the 
pilots reduce employment of unauthorized workers? (3) Do the pilots reduce 
discrimination? (4) Do the pilots protect employee civil liberties and privacy? (5) Do the 
pilots prevent undue burden on employers? However, this report builds on the preceding 
work. It emphasizes understanding the impacts of changes made to the Basic Pilot system 
since die original evaluation of the Basic Pilot program and also emphasizes increasing 
understanding of research questions which could not be fully answered in the evaluation 
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work done to date. The major research questions addressed in this report are described 
below. 

1 . How Well Was the Web-based Basic Pilot Program Implemented? 

The first question, addressed in Chapter III of this report, is to determine how well the 
Web-based Basic Pilot program has been implemented. This process evaluation is critical 
to ensure that we understand whether any problems observed in the outcome evaluation 
may be attributed to weaknesses in program implementation that may be correctable in the 
future. Furthermore, issues arising in the process evaluation may indicate underlying 
problems that may interfere with the long-term success of the program. For example, 
unrealistic employer requirements may foster noncompliance with not just the specific 
unrealistic requirements, but other requirements as well. 

Since making the Basic Pilot system more user-friendly and less burdensome from an 
employer perspective was a goal of many of the modifications of the original Basic Pilot 
that were incorporated into the Web Basic Pilot program, an important component of 
understanding Web Basic Pilot implementation is determining whether the changes did 
result in increased employer satisfaction with the Web Basic Pilot compared to the earlier 
original Basic Pilot system. 

Similarly, changes to the tutorial and other training materials and edit checks added to the 
Web Basic Pilot software were designed to improve employer compliance associated with 
confusion over the pilot requirements. Chapter III, therefore, discusses whether these 
changes were effective in increasing employer compliance with the requirements. 

Understanding employer satisfaction and compliance with the Web-based Basic Pilot 
program also has implications for policy questions addressed in Chapter IV of the report. 
For example, the ability of the program to decrease unauthorized employment is clearly a 
function of program usage; as long as the employment verification program remains 
voluntary, employer satisfaction will strongly affect program usage. The material in 
Chapter III, therefore, lays the groundwork for much of the discussion in Chapter IV. 

2. Is THE Web Basic Pilot Effective in Meeting Pilot Program Goals? 

The second broad research question is addressed in Chapter IV. The same goals that 
governed the previous IIRIRA employment verification pilot evaluations are relevant for 
assessing the Web-based Basic Pilot program. These goals are to create a system that 
would decrease unauthorized employment while protecting against discrimination, 
safeguarding privacy, and avoiding undue employer burden. The previous evaluations 
indicated that the pilot programs did an adequate job of safeguarding privacy, subsequent 
to implementing modifications recommended by the original Basic Pilot evaluation. This 
report, therefore, focuses primarily on the three pilot goals that were not clearly met 
(decreasing unauthorized employment, avoiding increased discrimination, and avoiding 
undue employer burden) in the earlier pilot programs. However, since there were major 
changes to the pilot software and operating procedures during implementation of the Web- 
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based Basic Pilot program, it also addresses the question of whether the Web-based Basic 
Pilot adequately safeguards privacy. 

G. Summary 

In sum, the Web Basic Pilot program is an enhancement of the original Basic Pilot 
program, one of three IIRIRA pilot programs that build upon prior experience with 
automatic employment verification in an attempt to decrease unauthorized employment 
while protecting against discrimination, privacy infringement, and undue employer costs. 
The primary differences between the Web Basic Pilot and the original Basic Pilot program 
are as follows: 

• The Web Basic Pilot uses the Internet to register new employers, provide new 
verification staff with training in how to use the system, and to communicate with 
employers. 

• The training materials have been redesigned and employer staff are now required to 
pass a test on the material presented in the training module prior to being permitted 
to use the system. 

• New edit checks have been added to the system to decrease the number of 
employer input errors. 

This interim report focuses on the two broad but related evaluation questions: 

• Was the Web Basic Pilot program implementation consistent with stakeholder 
expectations? 

• Did the Web Basic Pilot program achieve its primary policy goals? 

These questions are addressed in Chapters III and IV, respectively. Chapter II provides 
information about the evaluation methodology. The final chapter, which has not yet been 
written, will focus on recommendations for further changes to the program. 
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CHAPTER 11. RESEARCH METHODS 


A. Introduction 


The evaluation team for the Web-based Basic Pilot (Web Basic Pilot) adopted a 
multimodal approach to data collection. Sources mcluded the following: 

• Web survey of employers using the Web-based version of the Basic Pilot (Web 
Basic Pilot) program; 

• Case smdies, including interviews with establishment representatives, record 
reviews and interviews of employees who received tentative nonconfirmations; 

• Web Basic Pilot transaction database analyses; 

• Meetings with Federal officials and their contractors; and 

• System testing. 

Standard research procedures were used in this smdy to assure the quality of the data. 

Quality control procedures were implemented to ensure data accuracy. These procedures 
included training of data collection and data processing staff and data cleaning based on 
consistency and range checks. 

B. Evaluation Methods 

Given the complex nature of an evaluation design that uses multiple data sources, it is important to 
understand the relationships among the data sources, their uses, and the data collection 
instruments. This section describes the different approaches used for the Web Basic Pilot 
evaluation. 

1. Web Survey OF Employers 

A web survey of all employers was conducted as part of the evaluation. The target of the 
survey was employers that had been actively using the Web Basic Pilot for at least 1 year. 

a. Sample Selbctio]\ 


The sample of employers for the employer web survey consisted of all employers meeting 
the following criteria: 

• The employer had signed a Memorandum of Understanding (MOU) before April 1 , 
2005; 

• The employer had not notified the U.S. Citizenship and Immigration Service 
(USCIS) that it wished to terminate enrollment in the Web Basic Pilot; 

• The employer transmitted at least one case in August or September 2005; and 

• The employer had transmitted at least one case in Febraary or March 2006. 
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The employers that participated in the case studies and case study pretest were excluded 
from the employer web survey, 

b. Selection of Questions for Survey 

Many of the questions asked in the employer survey were adapted directly from the Active 
Basic Pilot employer mail survey to permit direct comparisons of the two pilots. The 
following modifications were made to the Basic Pilot program survey instrament to make 
it useful for the Web-based Basic Pilot program: 

• Deletion of questions that are irrelevant to the Web-based Basic Pilot program. For 
example, the question “From the time this establishment first received materials 
needed to install the Basic Pilot system, how long was it before the system was 
installed?” is irrelevant to the Web-based Basic Pilot program. 

• Deletion or modification of questions found not to be useful in the Basic Pilot 
program analyses. For example, the question, “During the past 2 years, has this 
establishment been found guilty of any of the following by a Federal or state 
agency: employment discrimination; pollution of the environment, violation of 
OSHA or labor standards?” was found not to be useful in the original Basic Pilot 
evaluation and has been excluded. 

• Addition of relevant questions from the Citizenship Attestation Verification Pilot 
(CAVP) and Machine Readable Document Pilot (MRDP) surveys that were added 
or modified as a result of experiences with the original Basic Pilot employer 
surveys that were the first surveys administered. 

• Addition of key questions from the on-site Basic Pilot program and MRDP surveys 
that could be adapted for use in a self-administered survey. 

• Addition of questions needed to obtain information about some of the unique 
features of the Web-based Basic Pilot program. 

• Addition of a set of questions targeted to employers who participated in both the 
Basic Pilot program and the Web-based Basic Pilot program to determine what 
they perceive to be the strengths and weaknesses of the Web-based Basic Pilot 
program compared to the Basic Pilot program. 

c. Pretesting THE Draft Survey 

The initial draft of the web survey was pretested on a small group of employers to verify 
that the questions were clear and that the survey did not take an excessive amount of time 
to complete. This was done by conducting an online focus group, using WebEx, a web- 
based hosting service for integrated teleconferencing. Modifications to the survey were 
made based on input from the focus group. A copy of the final web survey is contained in 
Appendix C. 
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d. Crea ting and Testing the Web Svr vey 

Programming staff created an online version of the web survey. The process used to 
develop the web application was an iterative one. Programming staff then provided 
research staff with a draft instrument that had been tested by programmers. Research staff 
then tested the functionality of the survey and requested changes to the visual appearance 
of the survey and its functionality. Programmers made and tested the requested changes, 
which were tested again by research staff. This process continued until both programming 
and research staff approved the survey for use. 

The following is a list of the features of Westat’s online survey: 

• It makes use of logins, passwords, and Secure Sockets Layer (SSL) to ensure 
limited access and data security. 

• Programmable conditional and skip logics are built in. Respondents are 
automatically navigated to the correct location on the survey based on their 
responses. 

• Validations and edits were designed to alert respondents to missed questions or 
inconsistent responses. 

• Respondents can save, close the survey, and then return to the next unanswered 
question at any time before the survey is completed. 

• Different response formats such as “select one” and “select all” were allowed. 
Questions were formatted with all the standard input controls (i.e., drop-down box, 
text area, text box, radio buttons, and check boxes). 

• Respondents are able to navigate back through the survey and change prior 
responses without data loss. 

• Downloadable versions of the online survey are available to respondents in both 
PDF and MS Word format. 

• When respondents complete the survey, they are offered the opportunity to print a 
copy of their responses. This printed cqjy also informs them which questions were 
part of a skip pattern, as well as which ones were not answered. 

• A receipt control module is built into the system to provide the research team with 
information on response rates and other survey statuses. 

A Staff Training 

The evaluation team provided thorough training to the telephone callers and data entry 
staff who worked on the employer survey. For the telephone staff, who obtained correct 
email addresses, reminded respondents that their questionnaires had not been completed, 
answered respondent questions and conducted refusal conversion, this training included an 
explanation of the purpose of the survey, review and explanation of the calling duties, and 
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role-playing scenarios. For data entry staff that used the management system, training 
consisted of ai^ explanation of the purpose of the survey, review of result codes and edits, 
and practice sections inputting data into the management system. 

f. Data Collection 

The initial contact with employers was via an email from Westat with an attached letter 
from USCIS on letterhead that explained the survey, reminded participants of their 
responsibility to cooperate with the evaluation as stated in the MOU that they had signed, 
informed them that Westat will be conducting the survey, and stressed the confidential 
nature of their participation. This email requested that recipients either confirm that they 
are the correct contact person or provide information on who should be contacted. 

When emails bounced back as undeliverable, an email was sent to the alternate contact 
person if one was listed on the file. If there was no alternate contact person or the email to 
the alternate contact person also proved to be undeliverable, the employer was called to 
ascertain the correct contact person. 

When the initial email did not elicit a response, a reminder email was sent. When 
necessary, this was followed by a phone call to the contact person. Once a confirmed 
contact person was available, Westat sent the contact person the initial login email 
containing the information necessary to log into the system and complete the survey. 

If after approximately 2 weeks from the time the initial login email was sent, the survey 
had not been completed, Westat sent a reminder email to the employer. Approximately, 2 
weeks later a second email reminder was sent. For those sample members who still had not 
responded 1 week later, phone call reminders were made. 

A hard-copy version of the survey was made available to respondents online for 
downloading. However, to minimize mode effects, submission of the survey in hard copy 
was not encouraged; however, this was available as an alternative if the phone callers 
believed it necessary to secure a response during the nonresponse calling process. 

However, no hard-copy responses were received and all interviews were done by 
respondents using the web program. 

g. Weighting and Nonresponse Adjustment 

Since all employers meeting specified criteria were included in the sample, no weighting 
was necessary to adjust for differential sampling probabilities. Since the response rate for 
the survey was 86 percent and experience with prior employer surveys had indicated that 
nonresponse adjustments had trivial effects on the final estimates, there were also no 
adjustments made for nonresponse. 

h. Database Construction 

The initial database file from the employer survey was generated directly from the web 
application. Employer-level variables from the transaction database, such as the number of 
verification queries and the number of tentative nonconfirmations, were then added to the 
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file created by the web application. An extract from this file was created containing 
variables for which comparable data existed on the original Basie Pilot surveys. A 
comparable extract was created from the original Basic Pilot, and the two files were 
merged to facilitate comparisons of the original Basic Pilot and Web Basic Pilot results. 

i. Measurement AND Data Analysis 

Most of the variables used in analyzing the employer web survey data were measured in a 
straight-forward fashion. These include continuous variables, such as the number of cases 
the employer transmitted in the preceding 6 months and categorical variables, such as 
whether the employer agreed with the statement “Contesting a tentative nonconfirmation is 
not encouraged because the process requires too much time,” When there were too few 
cases in some of the categories of a categorical variable to permit meaningful analysis, 
adjacent ordered cells were combined (e.g., “agree” and “strongly agree”). 

For this report, the only variable measured using a scale derived with advanced statistical 
techniques is employer satisfaction. To assess the employers’ overall satisfaction level 
with the pilots systematically, item response theory methodology was used to construct this 
scale to measure the employers’ satisfaction with the pilots. It is a modification of the one 
used in an earlier evaluation report that integrated information from the three Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRIRA) evaluations, based on 
questions used in that study that are also available in the Web Basic Pilot survey. To 
construct the satisfaction scale, a mixed method approach was applied using both theory- 
driven and data-driven analysis to explore the item-scale relationship. The theory-driven 
model grouped the items relevant to each underlying construct and used these groupings to 
guide the analysis. The items used in the satisfaction scale are as follows: 

• Burdensome: Indirect costs for setting up the system 

• Burdensome: Indirect costs for maintaining the system 

• How useful the manual was 

• Tentative nonconfirmation: Providing assistance is excessive burden on staff 

• Tentative nonconfirmation: Burden because there are so many of them 

• Pilot experience: At this time, the number of employees hired is too great to enter 

• Procedure: The tasks required by the pilot overburden 

• Procedure: It is impossible to fulfill employer obligation required 

• Overall, the pilot is an effective tool for employment verification 

• Any difficulties with the pilot after semp 

• Benefits of the system outweigh disadvantages 
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Most of the analyses done using the employer survey consisted of simple descriptive 
statistics (e.g., means and frequencies). For example, such statistics were used to 
summarize the responses of employers that used both the Web-based Basic Pilot program 
and the Basic Pilot program to questions about their perceptions of the differences between 
the programs. In comparing responses of Web-based Basic Pilot program employers with 
Basic Pilot program employers on relevant questions asked of both groups, tests of 
significance were used. More specifically t-tests, ANOVA, and Chi-square tests were used. 

2. Case Studies 

a. Overview 

The site visit component of the case studies consisted of the following elements: 

• Interviews with establishment employees responsible for the verification process; 

• Observation of the establishment’s verification process; 

• Examination of employee records related to the verification process; and 

• Interviews with employees. 

b. Sample Selection AND RECRUiTMEsyr 
U Establishment Sample 

A purposive sample of five employers was selected for the case study. Only employers 
with a relatively large number of tentative nonconfirmations were considered eligible for 
the study to ensure a sufficiently large number of employees available for interviewing. 

For the sake of efficiency, only employers located near several other eligible employers 
were approached for inclusion. To ensure some diversity among respondents, no more than 
two employers were selected from a given locale, and an attempt was made to find 
employers from different types of industries.” 

The employers selected for participation in the case study were sent an initial email asking 
for their cooperation with an attached letter from USCIS endorsing the study and asking 
for their cooperation. Because of the complex nature of the case study, all followup was 
conducted by telephone. 

A total of 18 employers received an email requesting their participation in the case study 
portion of the evaluation. Eight of these employers either refused to participate or failed to 
return phone calls. Efforts to recruit were discontinued after five employers had agreed to 
participate. 


” To protect the confidentiality of the case study interviewees, detailed information about the selected 
employers is not provided. 
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ii. Employee Sample 

The employee sample for each employer consisted of a purposive sample of up to 100 
employees who the evaluation team believed had received tentative nonconfirmations. 
Selection of the employees for inclusion in the initial employee sample was based on the 
recency of the cases and the case outcome (Social Security Administration [SSA] final 
nonconfirmation, verified by SSA at second stage, USCIS final nonconfirmation, USCIS 
unauthorized, and USCIS third stage authorization). The goal was to have sample sizes 
within each outcome category that were proportionate to the overall number of cases with 
that outcome at each employer. For example, if 50 percent of tentative nonconfirmation 
cases for a case study employer were SSA final nonconfirmation cases, the goal was to 
have 50 percent of the employees interviewed from the group that had SSA final 
nonconfirmations. 

This initial list of employees constituted the employee sample for the record review portion 
of the case study. The interviewers were instructed to select employees from this list for in- 
person interviews. Criteria for selection included case outcome and the amount of 
information available for locating the employee. They also gave preference to employees 
who spoke (were likely to speak?) either English or Spanish, since interviewers proficient 
in languages other than English and Spanish were not used in the study and interviewing 
through an interpreter is somewhat problematic. They were also instructed to give 
preference to obtaining interviews with those employees who had puzzling records. Within 
these limitations, the interviewers were free to select interviewees based on the ease with 
which they could locate them. For example, it made sense to try to interview potential 
respondents who live close to one another in a single trip. 

c. Instrument Design AND Development 

i. Initial Design 

Three instruments were prepared for use in the case study portion of the study. These 
instruments consisted of an employer interview protocol, an employee interview protocol, 
and a record review form. In keeping with the einographic nature of the case studies, 
interviewers were given a great deal of leeway in what questions they asked of both 
employees and employers within the frameworks established by the written materials. 

Development of the instrument for use with employers started with a review of the 
employer on-site surveys used in earlier evaluations. Modifications were made in light of 
the research goals of this study, previous experiences with the employer on-site interviews 
and the less structured interviewing instruments being used for this study. 

Development of the instrument for use with employees started with a review of the 
employee surveys used in earlier evaluations. Modifications were made in light of the 
research goals of this study, previous experiences with die employee interviews and the 
less structured interviewing instruments being used for this study. Since no comparisons 
between the employees interviewed in the case studies and employees previously 
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interviewed were planned, there was no attempt to maintain consistency between the new 
instrument and those used in earlier evaluations. 

Once drafts of the employer and employee interview protocols were completed, an online 
focus group was conducted to further inform the case study. The goals of this focus group 
were to ascertain what procedures employers would be comfortable with and what types of 
activities they would recommend that the interviewers undertake to understand the hiring 
and verification processes at their establishments. The protocols were modified in response 
to the focus group. 

A record review form was designed to obtain as much information as possible about the 
experiences of each employee during the tentative nonconfirmation process and was also 
used to capture any locating information available in the record. These forms were 
individualized for each employee on the list. It contained information necessary to verify 
that the correct employee’s record had been provided by the employer and also contained 
information about the case from the transaction database. The form permitted interviewers 
to indicate whether the information in the employee’s record was consistent with the 
information on the transaction database and, if not, provided space for the interviewer to 
describe any discrepancies, including missing documents. 

U. Pretest of Instruments 

Because the instruments developed for the case study differed substantially from 
previously used instruments, they were pretested. Site visits were made to two 
establishments. At each site, the Web Basic Pilot contact person was interviewed, record 
review forms were completed for several employees who had received tentative 
nonconfirmations, and two employees were interviewed. Two staff members conducted 
each of these site visits. One member of the interview team was a research team member 
and the second was the interviewer supervisor selected for the site visits. The interviewer 
supervisor was responsible for conducting and writing up the interview. The researcher 
observed in order to identify and correct any deficiencies in the initial drafts of the 
instruments that might interfere with achieving the research goals of the evaluation. Both 
members were responsible for identifying any problems with the protocols or the record 
review form. All of the instruments were revised, as needed, in light of the pretest prior to 
conducting the actual site visits. (See Appendices D, E, and F for copies of the protocols 
and the review form.) 

d. Interviewer Selection, Training, and Monitoring 

Conducting ethnographic observations and interviews requires using highly educated and 
experienced interviewers. It also requires intensive training of these interviewers. 
Accordingly, the evaluation team selected experienced interviewers known to the 
interviewer supervisor. Two of the selected individuals were bilingual in English and 
Spanish. 

The selected interviewers had an intensive 4-<lay training session. This training session 
started with an in-depth explanation of the evaluation goals and methodology, 
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concentrating on the site visit stage of the study. This introduction to the evaluation also 
included an overview of the Web Basic Pilot program, and each interviewer completed the 
Web Basic Pilot online tutorial and passed the Mastery Test. Next, the interview guides 
and observational protocols were carefully reviewed with the interviewers and, finally, 
role-playing exercises were used to give interviewers an opportunity to practice the 
interviewing techniques they would use. Interviewee also had opportunities to practice 
using the record review form. 

During the data collection period, interviewers were monitored in several ways. First, they 
had weekly conference calls with their supervisors to discuss productivity, problems 
finding employees, and contact strategies for maximizing response rates. Supervisors 
thoroughly reviewed all employer and employee case summaries as they were completed 
by each interviewer and provided feedback. Supervisors also provided additional feedback 
and discussed problems and strategies through email with interviewers. 

e. Data Collection 

The site visits were conducted from the last week of May through July 2006. The first step 
in the site visit consisted of an interview of the primary contact person for the Web-based 
Basic Pilot program. The contact person also identified and invited other establishment 
staff members who were involved in the Web Basic Pilot process to participate in the 
interview. The contact person(s) was asked questions about the verification process at the 
establishment. Once the interviewing of establishment staff was completed, the 
interviewers observed as much of the verification process as feasible. They also 
determined whether the pilot notice was displayed in a prominent place that was clearly 
visible to prospective employees, as required by the pilot program. 

During the initial site visit, the interviewers also reviewed the employment verification- 
related records’^ of the employees identified for the record review stage of the case study 
during the initial establishment visit. Of the 451 records identified for review, 376 were 
reviewed. The remaining records were not reviewed for several reasons, including the 
following: 

• Some employers retained some employee records for only short periods of time; 

• Some employees were never officially hired by the company; 

• Some records could not be located; and/or 

• Some records were duplicates since the transaction database contained duplicates 
due to data entry errors that were not detected during the cleaning process. 


Records consisted of Employment Eligibility Verification forms (Forms 1-9) for the employee as well as 
any attached photocopies of documents presented, Basic Pilot transaction records, and copies of any notices 
of the employee’s intent to contest a tentative nonconfirmation finding. 
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Subsequent visits to the establishment were made, if needed, to complete the record 
review, clarify information obtained during the record review or employee interviews, 
and/or to interview employees if the establishment was willing to cooperate by providing a 
suitable interviewing environment. 

Initial locating of employees was done by a locating service on the basis of name and 
social security number. This service provided contact information for 262 of the 451 
employees selected for record review and possible interview. During the record review, 
interviewers recorded available information from the Form 1-9 and any other address 
sources, such as copies of drivers’ licenses used to prove identity in the verification 
process that were included in the employees’ Form 1-9 files. Finally, while interviewers 
were in the field, they attempted to trace employees by talking to neighbors or landlords 
when feasible. 

Once the employees had been located, the evaluation team mailed them m introductory 
letter that described the purpose of the interview, established the interview’s legitimacy, 
guaranteed confidentiality, and provided the names of evaluation staff who could answer 
questions about the interview. Within 2 weeks of the introductory letter mailing, 
interviewers began to contact employees. To facilitate introduction at the door, 
interviewers wore an identification badge and handed out the study brochure to the person 
answering the door. To encourage participation, respondents who completed the interview 
were offered a $25 incentive. 

Most interviews were conducted in the sampled employees’ homes, at the case study 
establishment, or in-person at an alternate agreed upon site. A small number of interviews 
were conducted over the telephone because the employee lived in an area that interviewers 
were not comfortable visiting and an alternate location could not be identified for the 
interview. An in-person interview had been chosen because of the complexity of some of 
the questions, the need to show examples of the 1-9 and other forms, the low education 
level of a significant proportion of individuals, and the limited English language 
proficiency of some employees in the sample. Bilingual interviewers conducted the 
interviews for Spanish-speaking respondents whenever possible. During the in-person 
interview, a trained interviewer asked employees about their experience in applying for the 
job with the Web Basic Pilot employer, how their paperwork was processed, and how any 
problems encountered during employment verification were resolved. The employees’ 
demographic characteristics were also collected. The data collection followed procedures 
and management structures designed to ensure the highest quality data. 

The goal was to complete 20 employee interviews for each employer to obtain a total 
sample of 100 employees. A total of 79 employees were interviewed from approximately 
150 attempted employees. Because of the nature of the sample and the procedures, 
calculation of a formal response rate is not appropriate. On the basis of additional 
information obtained during the site visits, it was decided that 14 of these interviewees had 
been erroneously classified as tentative nonconfirmation cases; one additional interviewee 
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was not knowledgeable about the tentative nonconfinnation finding or the contesting 
process because his mother had resolved the finding for him. Thus, the total sample of 
tentative nonconfirmation recipients was 64.'^ 

f. Da ta Anal ysis 

Most of the information collected from the case studies was descriptive in nature. The 
information from these interviews was captured in descriptive summaries of each of the 
case studies. These summaries highlighted information relevant to understanding 
discrimination against employees, especially information about the impacts of tentative 
nonconfirmations on the employees and evidence of whether employers were following 
Web Basic Pilot procedures designed to minimize the negative impacts of tentative 
nonconfirmations on them. A synopsis of the individual employer summaries was then 
prepared and is included in Appenix G. 

Some quantitative data were collected that could usefiilly be summarized using descriptive 
statistics. Some of these data were collected in the employee interviews. For example, cost 
information collected permitted calculating the average financial burden incurred by 
employees who received tentative nonconfirmations and also allowed calculation of the 
range of the reported values. Because the employee samples are not designed to be 
statistically representative, these statistics should not be over-interpreted by extrapolating 
them to a larger population; however, they do provide insights into the costs of erroneous 
tentative nonconfirmations. 

3. Web Basic Pilot Transaction Database Analyses 

The transaction database provides information on the extent to which employers use the 
pilot program and also provides information on the verification outcomes. Westat 
constructed a transaction database of all cases submitted to the Web-based Basic Pilot from 
the start of the program in June 2004 through March 2006. Since this database was 
designed to implement the Department of Homeland Security (DHS) and SSA program 
goals rather than for analytic purposes, the analysis of the transaction database required 
complex file manipulation and cleaning. 

The transaction data were subjected to extensive cleaning routines to delete cases that were 
transmitted in error (e.g., when the employer realized that a typographical error had been 
made or the same case was transmitted more than once) and to correct situations in which 
it appeared that the employer had improperly resubmitted cases to SSA as if they were new 
cases. Although not all errors can be detected in such cleaning programs, the resulting 
database is a truer reflection of the actual case processing than the original database was. 


Reasons for misclassification included employer errors in coding cases that had not been identified during 
cleaning of the Transaction Database and a misunderstanding of the meaning of one of the transaction codes 
on Westat’s part. The latter error was corrected before doing the Transaction Database Analyses reported in 
this paper. 
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Data from the contractors’ employer files and from special files provided by SSA were 
merged with information from the transaction database. Since the trmsaction databases 
created for analysis are censuses of all the employee records for the designated time 
periods, analyses based on the transaction database are not subject to sampling e^ ■ 
However, there is nonsampling error. In constructing the transaction databases, « was 
sometimes necessary for staff members to make informed determinations of how to tteat 
duplicate or unmatched cases. As in any case involving human judgment, mistakes may 
occur. 

4. DISCUSSIOINS WITH FEDERAL OFFICIALS AND CONTRACTORS 

During the course of the original Basic Pilot evaluation, the evaluation team interviewd 
15 senior officials and contractors from SSA and Immigration and Naturalization Service 
(INS) and other offices within the Department of Justice that had responsibility or 
designing and/or implementing the pilot programs. The information captured m those 
intewiews represents the informed opinions of individuals who had eiqienence wift the 
pilot programs and with electronic verification systems. For the Web Basic Pilot me 
project director had additional discussions with Federal and contractor skiff to obtain 
relevant updated financial and programmatic information for the evaluation. 

5. System Testing 

The evaluation team tested the Web Basic Pilot system by registering for the Web Basic 
Pilot as an employer, registering system users, completing the mtonal and masjery tes , 
and using the system to verify employment eligibility. System ™ ^ 

instructional and informational content provided by the 'Mludmg MOU, 

tutorial screens, mouse-over text, and other online resources. They tested the fonctionahty 
and usability of each feature of the online program. Tests were also performed to 
determine how much leniency the system tolerated in employees names and dates of birt 
(e.g., does the system accept typos or nicknames). No attempt was made to break into the 
system database. 

C. Limitations in Interpreting evaluation Results 

As in every study, the data sources used in this evaluation have limitations. Special care 
should be exercised when interpreting the results from this study for several reasons. 

Pilot establishments account for only a small proportion of all establishments in the United 
States. Moreover, establishments registering for the Web Basic Pilot do not constitute a 
representative sample of all establishments. For instance, pnor evaluations have “dma 
that pilot participants tend to be larger than most establishments, have higher 
of foreign-bom employees, and are more concentrated in ce^in "jes and oc^ 
Therefore, the results of this study represent only those establishments that participated in 

the program. 

It is also important to understand that pilot establishments volunteered to 

generally favorable attitude that comes with volunteering may differ from the attitudes ol 
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employers that are less willing to participate. Voluntary participation limits the 
generalization of study results to employers beyond those establishments that used the 
system. 

As in all data collection efforts, some employers did not respond to the web survey. In this 
situation, it is possible that the respondents differ systematically from the nonrespondents. 
To the extent that this is true, data must be interpreted with this potential source of bias in 
mind. 
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CHAPTER III. WAS THE WEB BASIC PILOT PROGRAM 
IMPLEMENTATION CONSISTENT WITH STAKEHOLDER 
EXPECTATIONS? 


A. Background 

1. Introduction 

The first step in a program evaluation is usually to determine whether the program has 
been implemented as intended, since deviations from the original design highlight areas 
where the program design might need modification to be effective. Scrutinizing program 
operations also helps to identify the extent to which the intended results may not have 
occurred because of implementation issues or program design. This chapter focuses on 
whether the Federal Government and the employers who agreed to use the program have 
performed dieir respective roles in implementing the Web-based Basic Pilot (Web Basic 
Pilot) program. 

2. Data Limitations 

Many of the employer findings in this chapter are based on data obtained from employers 
that responded to the web survey of employers using the Web Basic Pilot. Since the 
employers constituted a population of all active employers that had been using the Web 
Basic Pilot for over a year, sampling error is not an issue for the survey. However, like 
all surveys, the employer survey is subject to nonsampling errors, such as nonresponse bias 
and measurement error. 

Information from the five case study employers, the 376 employee verification-related 
records reviewed, and the 64 employees interviewed who had received tentative 
nonconfirmations cannot be considered to be representative of all employers or tentative 
nonconfirmation employees.*® The case study is designed to provide more in-depth 
insights into the Web Basic Pilot than can be obtained solely from more structured 
methodologies but should not be generalized to a larger population using statistical 
methodologies. 

Information obtained directly from the Web Basic Pilot transaction database for June 2004 
through March 2006 is based on over 1.3 million cases. This is an extremely large sample 
and constitutes the population of cases submitted during this time. Although sampling error 
is not a concern, the possibility of measurement error exists because the United States 
Citizenship and Immigration Services (USCIS) and Social Security Administration (SSA) 
data provided from employer verification transactions contained some errors due, for 


See Chapter II for more information on the exact sample specifications. 

Sec Chapter II for additional information on the methodology of the report. 
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example, to employer input errors. Althou^ the data were cleaned, it is not possible to 
rectify all errors.’^ 

3. System Outcomes 

a. Introduction 

To answer the process evaluation questions in this chapter, it is necessary to have an 
understanding of what the system outcomes were. These outcomes are described here and 
then referred to later in the report, as relevant to understanding the findings. Summary 
information about system outcomes is contained in Exhibit III-l and more detailed 
information is contained in Exhibits III-2, 111-3, and 111-5. The more detailed exhibits 
examine separately three groups of cases: cases for those who claimed to be U.S. citizens 
on their Form I-9s; those who claimed to be work-authorized noncitizens and had their 
cases initiated before October 21, 2005; and those who claimed to be work-authorized 
noncitizens and had their cases initiated after case processing procedures changed in 
October 2005. 

During June 2004 through March 2006, employers made over 1.3 million verification 
attempts. As shown in the Exhibit III-l, 85 percent of the verification attempts were 
confirmed by SSA, and 8 percent were verified by USCIS as being individuals authorized 
to work. Seven percent of all verification attempts were never resolved (labeled “Final 
nonconfirmation by SSA” or “Final nonconfirmation by USCIS”). For these cases, the 
employee did not contest a tentative nonconfirmation response from SSA or USCIS either 
because the employees decided not to contest or because their employers did not follow the 
proper notification procedures. In addition, about 0. 1 percent (or 299 cases) were found by 
USCIS to be unauthorized to work in the United States. 


See Chapter II for additional information on the methodology of the report. 
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Exhibit III-l: Overali Finding of Outcomes From the Web-based Basic Piiot Program 
(June 2004 through March 2006) 


8 % 



85%; Work eull»ori«d by SSA 


Work authorized by USCIS 


1%: Final noDConfirmatiooby 
USCIS 

6%: Final nonconfintiaiion by SSA- 


SOURCE: Web Basic Pilot Transaction Database 

b. Case Outcomes for persons Claiming to be US. Citizens 

In the 22-month period from June 2004 through March 2006, over 1 . 1 million verification 
attempts were made by employers for persons claiming to be U.S. citizens on the Form 1-9, 
using the Web Basic Pilot. The outcome of these verification attempts are displayed in 
Exhibit III-2. As illustrated, 96 percent of these cases were confirmed as work-authorized 
by SSA at the first verification attempt. Approximately 48,200 (4 percent) of the cases 
received tentative nonconfirmations. 

Among U.S. citizen cases receiving tentative nonconfirmations, approximately 12 percent 
(5,900) were contested and found to be work-audiorized. This group of cases constituted 
less than 1 percent of all transactions for persons attesting to being U.S. citizens. 


’’ Additional cases were verified through the original Basic Pilot during the early months of the Web Basic 
Pilot before its elimination in July 2005. 
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Exhibit ni-2: Verification Process for Persons Claiming to be U.S. Citizens on Form 
1-9 (June 2004 thru March 2006) 


Employerc 
employee 

(1.1II.24J) 


I J 

Form 1-9 dau I ^ 


Maiebed (l,0S3.KI2) 

Noimn^a7.WI) 




Einploice conieoa fiodmis? 




SOURCE: Web Basic Pilot Transaction Database 

Four percent (approximately 42,270 cases) of all transactions for persons attesting to being 
U.S. citizens represent final nonconfirmation outcomes from SSA queries. In those cases, 
SSA was unable to confirm the individuars work authorization during its automated 
matching processes. 

For a variety of reasons, the original inconclusive findings were not followed to 
completion. For instance, the transaction database record indicate that 38,952 (8 1 percent) 
of the final nonconfirmation cases were ones in which employees were not referred to 
SSA. In some of these cases, the employees were informed of problems but decided not to 
contest the findings, because they were not work-authorized or for other reasons. In other 
cases, the employer did not inform the employee or did not provide all the information 
needed to contest in a way that the employee could understand. 

In the remaining 9,24 1 final nonconfirmation cases, the transaction database indicates that 
the case was referred to SSA, but there is no evidence that the employee contested the case. 
This includes employees who told their employers that they would contest, but did not do 
so because they were not work-authorized or for other reasons. For example, at one case 
study employer, many employees were instructed to mark “contest” on the Tentative 
Nonconfirmation Notice so that they could work longer, even if they were not work- 
authorized. Of the 20 employees interviewed from this employer, most reported that they 
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had marked the contest line on the notice but only four actually intended to go through 
with the contesting process. 

The final nonconfirmation cases referred to SSA but not resolved also probably include 
cases in which employees resolved their cases by going to SSA, but the employer failed to 
resubmit the cases, as required by the Web Basic Pilot after the employee went to SSA. 

For example, one case study employer told the interviewers that they re-entered 
employees’ information as new cases when they returned from SSA or USCIS with 
additional documentation or further proof of work-authorization, thereby creating multiple 
Web Basic Pilot cases for many employees. Because this employer also did not close any 
of its cases, it is difficult to determine case outcome from the transaction database. 

If a query was not immediately confirmed as “employment authorized,” the system 
captured the reason for the tentative nonconfirmation. This SSA response code indicated 
that among these tentative nonconfirmation cases for those attesting to being U.S. citizens: 

• Six percent (2,971 cases) had an invalid Social Security number (SSN) when 
compared to SSA data. 

• Twenty-two percent (10,672 cases) of tentative nonconfirmations occurred because 
either the date of birth (DOB) or the name disagreed with SSA database (16 percent 
and 9 percent, respectively). 

• In 32 percent (13,698) of the cases, both name and DOB disagreed with the SSA 
database. 

• The remaining 35 percent of nonconfirmations occurred for some other reasons 
(e.g., SSN, name, and DOB were matched, but citizenship status was not available). 

c. Case Outcomes for Persons Claiming to be Noncitizens 

Because of a significant procedural change affecting noncitizens that was implemented on 
October 2 1 , 2005, separate outcome information is provided for cases submitted prior to 
the change and those submitted after the change. As discussed in Chapter I, prior to the 
changed procedures, persons attesting to being work-authorized noncitizens were found to 
be work-authorized if SSA records contained adequate information to confirm their work- 
authorization status. After procedures were changed, all noncitizen cases having 
information on name and DOB that are consistent with the SSN in SSA’s records are 
referred to USCIS, regardless of the work-authorization information in SSA records. 

i. Cases Submitted from June 2004 through October 20, 2005 

During June 2004 through October 20, 2005, almost 160,000 cases were submitted to the 
Web-based Basic Pilot system for persons attesting to being work-authorized noncitizens 
on their Form l-9s. The outcome of these verification attempts are displayed in Exhibit 
III-3. Another 16 percent became final SSA nonconfirmation cases, when an SSA tentative 
nonconfirmation Aat was not contested. As illustrated, 44 percent of the noncitizens were 
confirmed as work-authorized by SSA at the first verification attempt and 0.2 percent were 
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confirmed as work-authorized by SSA after two or more attempts. In addition, based on 
the transaction database information, 16 percent of the cases became SSA final 
nonconfirmation cases. It is likely that some of these cases were found to be work- 
authorized by SSA, but the employer relying solely on the letter from SSA for 
confirmation, did not resubmit information on the c^e. For example, one case study 
employer did not resubmit information when employees returned with a letter from SSA 
(this employer did not provide employees with die SSA referral letter and instead asked 
them for “further proof’ of work authorization). The employer re-entered employees’ 
information as new cases when they returned from SSA, creating duplicate cases, some of 
which may not have been detected in the cleaning routines used in this study. 

Exhibit III-3: Verification Process for Persons Claiming to be Noncitizens on Form 
1-9 (June 2004 thru September 2005) 



SOURCE: Web Basic Pilot Transaction Database 

Of those SSA final nonconfirmations, 19 percent had an invalid SSN and 21 percent had 
an invalid date of birth or name (not shown in table). Sixty percent were due to both name 
and date of birth disagreeing with the SSA database. The remaining 0.4 percent of these 
final nonconfirmations were attributable to other reasons (e.g., the information was 
matched, but the individual was deceased). 

Over 60,000 (or 40 percent) of all noncitizen transactions in which electronic comparisons 
to SSA records were made indicated — either initially or after the case was successfully 
contested — ^that the SSA records had information about the SSN, DOB, and name that 
were consistent with the information input by the employer but needed to be referred to 
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USCIS, because SSA did not have adequate infonnation to determine that the person was 
work-authorized. The employer-submitted information for noncitizens was then 
electronically matched against the USCIS database. Of those USCIS referred cases, 72 
percent were confirmed as work-authorized by USCIS at the first attempt and 14 percent 
were confirmed as work-authorized after two or more attempts. Furthermore, 0.3 percent 
(165 cases) were found to be unauthorized to work in the United States by USCIS. Finally, 
14 percent of cases became USCIS final nonconfirmation cases, because they received 
tentative nonconfirmations that weren’t contested. 

Similar to the SSA portion of the system, the USCIS portion captured the reason for the 
tentative nonconfirmation when a query was not immediately confirmed as employment 
authorized.” As shown in Exhibit III-4, the reasons why the pre-October 21 USCIS final 
nonconfirmation cases received tentative nonconfirmations originally were: no match in 
initial of first name (36 percent); Alien number not found (28 percent); no match on the 
DOB (8 percent); and other reasons (28 percent). According to the closure code, 41 percent 
of USCIS final nonconfirmation cases were closed as “self terminated,” which suggest that 
the employee quit during the resolution of work authorization. However, anecdotal 
information during the pretest indicated that not all employers understood that self meant 
the employee receiving the tentative nonconfirmation rather than the person inputting 
information into the system. Twenty-six percent of the tentative nonconfirmations were 
closed as “resolved unauthorized/terminated.” This closure code indicates that employers 
terminated the employment of those workers because they did not resolve their tentative 
nonconfirmations. Six percent were closed for other reasons. Twenty-eight percent of 
USCIS final nonconfirmation cases had no closure codes. 


Exhibit III-4: USCIS Response and Closure Code for USCIS Final Nonconfirmation 
Cases Between June 2004 and March 2006 


Cateeorv 

Percent 

6/04-10/20/05 10/21/05-3/06 

USCIS response 

No match in initial of first name 

36 

48 

Alien number not found 

28 

26 

No match on the date of birth 

8 

9 

Other 

28 

17 

Closure code 

Self terminated 

41 

43 

Resolved unauthorized/terminated 

26 

19 

Other 

6 

4 

Unknown 

28 

34 

Number of cases 

8.321 

8,611 


SOURCE; Web Basic Pilot Transaction Database 

ii. Cases Submitted from October 21, 2005 through March 20, 2006 

During October 21, 2005, through March 2006, employers submitted cases for 
approximately 74,000 persons claiming to be work-authorized noncitizens on their Form 
I-9s. The outcome of these verification attempts are displayed in Exhibit III-5. As 
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illustrated, in 15 percent of these cases, the information about name, SSN, ““I DOB on the 
SSA database did not match the information that the employer submitted issued a 

tentative nonconfirmation that later became a final nonconfirmation. As would be 
expected, this is essentially the same as the 16 percent SSA final nonconfirmation rate 
prior to October 2 1 , 2005. Nineteen percent of those cases had invalid SSNs, and 20 
percent had an invalid DOB or name (not shown in table). Sixty-one percent were due to 
both name and DOB disagreeing with the SSA database. Again, as expected, mis 
essentially unchanged from the pre-October 2005 information. The remaining 04 percent 
were for other reasons (e.g., the information was matched, but the SSN belonged to 
someone who was dead). 

Exhibit III-S: Verification Process for Persons Claiming to be Noncitizens on Form 
1-9 (October 2005 thrn March 2006) 



1 Y<s(2.92t> 

I Employee says will contest? 

' (9.776) 

' No (6.8J8) 


nauthofi ted\ 

byDHS 1 


SOURCE: Web Basic Pilot Transaction Database 

More than 62,000 cases (85 percent) of cases in which the employee attested to being a 
noncitizen were forwarded to USCIS after SSA confirmed that the Form 1-9 identifying 
information matched the information on SSA. The SSA finding usually was made 
instantaneously; however, some of these finding were made after a resolved tentative 
nonconfirmation. This 85 percent forwarding rate is, of course, much higher than the pre- 
October rate (40 percent). 
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Since SSA cannot find noncitizens to be work-authorized, it is possible for noncitizens to 
resolve a tentative nonconfirmation with SSA and then receive a tentative nonconfirmation 
from USCIS.’^ During the 6-month period from October 21, 2005, through March 20, 

2006, there were 86 cases in which SSA found a noncitizen case to be work-authorized 
after the employee contested it. Five of these cases received tentative nonconfirmations 
from USCIS in addition to SSA. In three of these five cases, the employee resolved the 
USCIS tentative nonconfirmation as well as the SSA tentative nonconfirmation. In the 
other two cases, the cases became USCIS final nonconfirmation cases. Thus, receiving 
tentative nonconfirmations from both SSA and USCIS is unusual; however, it does occur. 

The e m ployer-submitted information for noncitizen cases forwarded to USCIS is 
electronically matched against the USCIS database. Of those USCIS referred cases, 77 
percent were confirmed as work-authorized by USCIS at the first attempt, compared to 72 
percent prior to October 21, 2005. Nine percent were confirmed as work-authorized after 
two or more attempts, compared to 14 percent prior to October 2005. Interestingly, 86 
percent of all cases were ultimately found to be work-authorized by USCIS under both 
systems, even though a much higher percentage of cases were forwarded to USCIS after 
the change in procedures. 

The reasons why the post-October 20 USCIS final nonconfirmation cases received 
tentative nonconfirmations were no match in initial of first name (48 percent); Alien 
number not found (26 percent); no match on the DOB (9 percent); and other reasons (17 
percent) (Exhibit III-4). Based on the closure codes, 43 percent of the final 
nonconfirmation cases were closed as “self terminated,” which suggests that the employee 
quit during the resolution of work authorization. Nineteen percent of them were closed as 
“resolved unauthorized/terminated,” that indicates employers terminated the employment 
of those workers because they did not resolve their tentative nonconfirmations. Although 
the system requires that employers close all queries after receiving an outcome, employers 
do not always comply. Thirty-four percent of USCIS final nonconfirmations were cases 
without closure codes. 

B. How Well Did the Federal Gk)\T:RNMENT Design and 
Implement the Web Basic Pilot? 

1. Introduction 

This section focuses on how well the SSA and USCIS performed their roles in designing 
and implementing the Web Basic Pilot. Several approaches to this task are used. First, 


Prior to October 21, 2005, SSA was permitted to find legal permanent residents and other noncUizens with 
permanent work-authorization to be work-authorized. They could not however make a final decision about 
the work authorization of other noncitizens. 

” USCIS has the primary responsibility of designing, implementing, and operating the HWRA pilot 
programs. SSA’s responsibilities were largely limited to providing the SSA data for the mitial venfication 
process and any necessary follow-up with employees receiving SSA tentative nonconfirmations. 
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information from the transaction database is used in subsection 2 to determine the extent lo 
which the system is being used. This information is important in understanding ttie ability 
of the program to achieve its goals, because if employers don’t use the Web Basic Pilot 
program, the program cannot contribute to a reduction in unauthorized employment. 

The third subsection examines the question of whether the system provided ernployers 
with appropriate and timely information about the work-authorization status of its 
employees and the fourth examines system accuracy. These are important questions 
because if the Web Basic Pilot does not detect fraudulent claims of work-authorizatiom it 
is likely to be ineffective in reducing unauthorized employment. At the same time, it there 
are large numbers of erroneous tentative nonconfirmations, Web Basic Pilot costs for 
employers, employees, and the Federal government will be unacceptably high. 

Since many of the modifications of the original Basic Pilot program that were implemented 
in the Web-based pilot program were made in response to employer suggestions on ways 
the program could be improved, subsection five examines the question of how satisfied 
employers are with the program. This information is, in large part, obtained from the 
employer web survey. Where feasible, the Web Basic Pilot is compared with the original 
Basic Pilot program results. These comparisons are accomplished in two ways: (1) through 
the analysis of questions about the relative merits of the programs, asked of employers that 
have used both versions of the program; and (2) comparisons of results from the cment 
evaluation with those of the original Basic Pilot program evaluation. Information from the 
case studies is used in this section to obtain a more in-depth understanding of employers 
perceptions of the Web Basic Pilot. 

2. Employer Usage of the Web Basic Pilot 

One key aspect of the process evaluation is program usage. This includes information both 
on whether employers are signing up for the program and the extent to which employers 
that have signed up for the program are actually using it. It should be noted that mandating 
the use of the electronic employment verification would presumably greatly increase the 
use of the Web Basic Pilot. However, restrictions on the full utilization ofthe Web Basic 
Pilot by employers’ currently signed up for the pro^m may well point to potential 
problems in the implementation of a mandatory national system. 

The number of employers enrolled in the Web Basic Pilot is greater now than in the 
past. From June 2004 through March 2006, 3,734 employers enrolled m fte Web Basic 
Pilot; these employers verified approximately 1.3 million new employees . This is m 
contrast to the 1,189 establishments enrolled in the Basic Pilot program as of July 19 
and the approximately 364,000 employee verifications conducted from November 199 / 
through December 1999. Although this demonstrates substantial progress m expandmg the 
program, most U. S. employers are not enrolled and most new employees are not verified 


“ USCIS reports that as of October 30, 2006, there were 1 1,871 employers registered. 
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electronically. The national figures are approximately 7 million employers and 58 million 
new employees a year.^” 

Web Basic Pilot employers were more likely to start veritying cases within 3 months of 
signing up for the program than were original Basic Pilot employers. Exhibit III-6 shows 
the length of time between signing the Memorandum of Understanding (MOU) and when 
the employer first transmitted a case to the system. Only those employers signing the MOU 
at least 1 year prior to the transaction database construction are included. It is seen there 
that 60 percent of the employers started using the Web Basic Pilot within 3 months of 
signing the MOU. This is a major improvement compared to the 38 percent of 
establishments that used the original Basic Pilot system by the third month after signing 
the MOU. This is not surprising, since many original Basic Pilot employers reported 
significant problems and delays in setting up the program to run on their PCs and the web- 
based system should require little effort to set up. 


Exhibit III-6: Length of Time From Signing the MOU Until First Verification 


Employer usage statistics 

Web-based Basic Pilot 

Number 

Percent 

Same day 

51 

2.2 

Within 3 months 

1,322 

58 

Between 3 to 6 months 

182 

8 

Between 6 to 9 months 

116 

5.1 

Between 9 to 12 months 

51 

2.2 

Had not used after 12 months 

557 

24.4 

Total 

2.279 

99.9 


NOTE; Based on employers that signed the MOU on or before March 20, 2005. 
SOURCE: Web Basic Pilot Transaction Database 


Some employers signing up for the Web Basic Pilot program never use it. Among 
those signing up for the Web Basic Pilot at least a year before the database was 
constructed, 24 percent had not used the program after a year. Only 7 percent of those not 
using the system at the end of the year went on to use the system during the remainder of 
the time for which transaction database records were available for this study. 

Although strictly comparable data for the original Basic Pilot and the Web Basic Pilot are 
not available at this time, it appears likely that the percentage never using the web-based 
system is not dramatically different from the comparable percentage for the original Basic 
Pilot. According to the analysis of the original Basic Pilot transaction database, after 5 
months, 34 percent of pilot participants had still not used the system compared to an 
estimated 29 percent of Web Basic Pilot employers. Although a survey of employers 
signing up for the program but not using it was not done for the Web Basic Pilot 
evaluation, information from such a survey in the Basic Pilot evaluation provides some 


Estimated from U.S. Department of Labor, Bureau of Labor Statistics data in JOLTS and Business Patterns 
2002 . 
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insights into why some employers do not use the system after signing up for it. In that 
study, the majority (73 percent) of those signing up for the Basic Pilot without using it 
were employers that reported they had not hired any employees. Similar Web Basic Pilot 
employers obviously would not have used the Web Basic Pilot or any other verification 
system during the same time. Another 20 percent of the original Basic Pilot non-users said 
they had technical difficulties. Given the improvements in the Web Basic System, it is 
likely that fewer employers are in this category, possibly explaining tbe reduction in the 
rate of non-users among MOU-signers. 

3. Did the Web Basic Pilot Provide Employers With Appropriate and 

Timely Information about the Work-authorization status of 

EMPLOYEES? 

Another process evaluation question is whether the system is providing employers with 
information about the work-authorization stams of employees and doing so in a timely 
manner. 

The Web Basic Pilot instantly verified the work-authorization status of most 
empioyees. The Web Basic Pilot instantly confirmed the work-authorization status of 91 
percent (1.2 million cases) of the 1.3 million cases electronically processed. An additional 
0.9 percent of cases ( 1 1 ,600 cases) were verified after initial review by an Immigration 
Status Verifier (ISV), According to the transaction database, 85 percent of these second 
stage verification cases are resolved within 1 day of case submission, and by the fourth 
day, almost all cases were verified. Many of the cases that were not quickly resolved were 
cases in which employees were not work-authorized. 

The percent of Web Basic Pilot cases found work-authorized automatically is considerably 
higher than the comparable figure from the original Basic Pilot program. In the original 
Basic Pilot, 79 percent of cases were initially found to be work-autborized by either SSA 
or INS compared to the 92 percent initially found to be work-authorized in the Web Basic 
Pilot. 

The total percentage of cases found to be work-authorized in the Web Basic Pilot was also 
higher than in the original Basic Pilot program. The original Basic Pilot provided a final 
status of work-authorized for 87 percent of all processed cases (74 percent of all cases 
were found by SSA to be work-authorized and 13 percent were USCIS work-authorization 
cases). For the Web Basic Pilot, 93 percent of all verification attempts were eventually 
found to be work-authorized (85 percent by SSA and another 8 percent by USCIS). This 
improvement is presumably at least in part due to improvements in the SSA and USCIS 
databases. However, it is also possible that the expansion of the Basic Pilot program to all 
states has resulted in its being adopted by employers less likely to hire workers without 
work authorization stams.^^ 


This issue will be explored in more depth in the final report. 
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The Web Basic Pilot did not capture the specific number of unauthorized workers 
among unresolved cases. Seven percent of all verification attempts were never resolved 
(labeled “Final nonconfirmation by SSA” or “Final nonconfirmation by USCIS”). In many 
of these cases, the employee decided not to contest a tentative nonconfirmation response 
from SSA or USCIS, because they were not work-authorized. However, some of these 
cases are undoubtedly cases in which the employee failed to contest for some other reason 
(e.g., they quit the job for reasons unrelated to the program or the employer never informed 
the employee of the tentative nonconfirmation). Furthermore, the case study indicates that, 
in some cases, the employee does decide to contest, but the employer does not correctly 
record the information in the Web Basic Pilot. 

4. Did the Web Basic Pilot Meet the IIRIRA Requirements for Data 
Accuracy? 

Overall, a tentative nonconfirmation finding was issued in less than 1 percent (0.7 percent) 
of all Web Basic Pilot cases found to be work-authorized at some point in the verification 
process. Although 0.7 percent is not necessarily an unacceptably high error rate, the rate 
for foreign-bom citizens (10.9 percent) is much higher than this, as discussed in Chapter 
IV. 

The accuracy of the USCIS database used for verification has improved substantialiy 
since the start of the Basic Pilot program. However, further improvements are 
needed, especialiy if the Web Basic Pilot becomes a mandated national program. 

IIRIRA states that “the. . . [legacy] Immigration and Namralization Service shall update 
their information in a manner that promotes the maximum accuracy and shall provide a 
process for the prompt correction of erroneous information. . .” (Section 404(g)). USCIS 
officials reported that although major improvement in the timeliness and accuracy of the 
USCIS databases have been made, the database used for verification is still not always up 
to date. The USCIS staff also report that they expect that more expeditious access to data 
sources and USCIS business and systems transformation efforts currently underway will 
improve USCIS data accuracy in the future. 

The Web Basic Pilot software includes a number of editing features, designed to 
reduce data entry errors that were not included in the originai Basic Pilot. The 
original Basic Pilot did not include any edit checks to identify even the most obvious data 
entry errors (e.g., an employee with a birth date in the future or entry of a date that is 
clearly invalid). As recommended in earlier evaluations, the Web Basic Pilot has 
incorporated a number of edit features. When improper entries have been made into fields 
on the verification screen, a red error marker appears next to the field. If improper entries 


The final report will include additional information on trends in accuracy rates and will compare the 
original Basic Pilot results with the Web Basic Pilot. 
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are submitted without being corrected, error messages will appear that require the entries to 
be corrected before verification as in the following: 

• A hyphenated last name will receive the error message: “Required Last Name must 
be between 1 and 40 alphabetic characters. Numbers and special characters are not 
allowed. Spaces, hyphens and quotes are not allowed.” 

• A SSN formatted as 123-456-789 will receive the error message: “Required Social 
Security Number must be of the format ‘nnn-nn-nnnn’, ‘nnn nn nnnn’, or 
‘nnnimnnnn’.” 

• A hire date entry of 7/18/1800 will receive two error messages: “Required Hire 
Date must be greater than or equal to Date of Birth” and “Required Hire Date must 
be between 1 1/01/1997 and [current date].”^'' 

• A date of birth entry of 23/5/1982 will receive the error message: “Required Date 
of Birth must be a valid date in the format of MM/DD/YYYY. The date must be 
less than or equal to the date [current date].” A similar error message appears if an 
invalid date has been entered into the hire date field. 

These checks represent significant improvements over the original Basic Pilot. However, 
there is room for fiuther improvements in the edit checks, for example: 

• If a date of birth was mistakenly entered as 7/18/1800, no error message appears for 
an out-of-range entry; 

• The edit checks should at least require a “soft edit” when the age of the employee is 
calculated to be below a specified cut-off age (e.g., 13).^^ 

• The edit for the permissible hire date for employees could be strengthened by using 
a soft edit that prohibits entering employees hired more than X days earlier (e.g., 30 
days).^‘ 

Note that edit checks cannot eliminate all data input errors. For example, data input 
software would not correct for inputting some errors in dates (0508) rather than (0805) or 
number transpositions in the entry of the SSN. In fact, when the employers were asked 
about the Web Basic Pilot computer system, 29 percent indicated that it is easy to make 
errors when entering employee information into the system. While most of the tentative 


As noted in the recommendations, 

A “soft edit” provides the user with a warning to recheck the data instead of preventing entry of data, as 
takes place with a “hard edit.” Soft edits are appropriate when a situation appears unlikely (e.g., a small child 
may receive income from modeling work; however, occurroices of small children working are rare and most 
birth date entries indicating a yotmg child will be erroneous «itries.) 

If pending legislation requiring use of the Web Basic Pilot to verify existing employees is passed, this edit 
check would need to be de-activated. 
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nonconfirmation findings were not the result of data entry errors, there are a considerable 
number of tentative nonconfirmations that were due to mistakes when entering the 1-9 
information into the Web Basic Pilot system. It is possible that additional error checks 
could further decrease inaccuracies. 

According to the employers completing the employer survey, 52 percent had received at 
least one tentative nonconfirmation finding that was due to data entry mistakes. Of those, 
88 percent of employers had had tentative nonconfirmations due to errors that they 
discovered themselves. Twenty-three percent of employers reported that they also had had 
data entry errors discovered by SSA or USCIS, and 28 percent reported having had a case 
in which the employee found the error. Employers could do a better job of double- 
checking their Web Basic Pilot data before sending the information to SSA and USCIS, 
since tentative nonconfirmations due to data entry errors are potentially costly for 
employers, employees, and the Federal Government. The Web Based Pilot added a screen 
for the employer to verify the information entered before submitting it for verification. 
However, it appears that this additional step has not eliminated problems due to employer 
data errors 

5. What Were Employers’ General Views of the Web Basic Pilot Designed 
AND Implemented by the Federal Government? 

a. How Satisfied Are Employers withthe Web-based Pilot Program? 

A number of the modifications to the original Basic Pilot that were implemented in the 
Web Basic Pilot were made to address problems identified by employers in earlier 
evaluations. For example, web-based access responds to employer problems and costs 
encountered in installing software required to use the original Basic Pilot on the 
employer’s computer. 

Employers expressed satisfaction with many aspects of the Web Basic Pilot. When 
employers were asked to rate their experiences with the Web Basic Pilot system 
registration and start-up process, almost all (99 percent) reported the online registration 
process was easy to complete and most (87 percent) indicated that the registration did not 
consume much of their time (Exhibit 111-7). In addition, employers reported that the online 
mtorial provided adequate information about the use of the system (85 percent), adequately 
prepared them to use the system (96 percent), and was easy to use and understand (97 and 
98 percent, respectively). 
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Exhibit II1-7: Employer’s Experience With the Web Basic Pilot Registration and 
Start-up 


Category 

Strongly 

agree 

(%) 

Agree 

(%) 

Disagree 

(%) 

Strongly 

disagree 

(%) 

The online registration process was easy to complete 

39.3 

59.3 

1.3 

0.1 

The online registration process was too time consuming 

2.4 

11.0 

72.9 

13.6 

During the registration process it was difficult to figure 
out the correct industry code to use 

4.5 

21.2 

65.9 

8.4 

The content of the online tutorial was easy to understand 

28.1 

69.7 

1.8 

0.4 

The online tutorial was hard to use 

0.2 

2.6 

75.9 

21.2 

The tutorial adequately prepared us to use the online 
verification system 

29.8 

66.5 

2.9 

0.8 

The tutorial answers all of our questions about using the 
online verification system 

20.8 

64.3 

13.8 

1.1 

The tutorial lakes too long to complete 

3.8 

17.8 

67.9 

10.5 

It is burden to have to pass the Mastery Test before being 
allowed to use the online verification system 

2.7 

13.1 

64.9 

19.3 

It is important to have to pass the Mastery Test before 
allowed to use the online verification system 

42.8 

49.2 

7.0 

1.0 

It is easy for system users to obtain a lost or forgotten 
password from the system helpdesk 

17.5 

63.6 

14.4 

4.5 

The available Web Basic Pilot system reports cover all of 
our renorting needs 

20.4 

70.6 

7.5 

1.6 


SOURCE: Web Basic Pilot Employer Survey 


When employers were asked about the resources and features that are provided as part of 
the Web Basic Pilot system, more than 63 percent reported that the toll-free telephone 
number for the helpdesk, reports to monitor the status of employee cases, and the online 
tutorial were very helpful resources to complete the verification process (not shown in 
table). 

The technical changes made in the Web Basic Pilot appear to have resulted in 
reduced employer burden and improved employer satisfaction. When employers were 
asked what direct costs the establishment incuired in setting up the pilots, computer 
hardware is cited by only 9 percent of those who responded to the Web Basic Pilot 
employer survey, compared to 37 percent of employers who responded to the original 
Basic Pilot employer survey. Similarly, 15 percent of employers reported computer 
maintenance as an annual direct cost in the Web Basic Pilot survey compared to 42 percent 
of employers who cited computer maintenance as an annual direct cost incurred to 
maintain the pilot in the original Basic Pilot survey. 

Another indication that the Web Basic Pilot handles the verification process more 
efficiently than the original Basic Pilot was that when employers were asked to rate the 
extent to which establishing employment eligibility became a burden because there were so 
many tentative nonconfirmations only 5 percent of employers that responded to the Web 
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Basic Pilot survey agreed or strongly agreed, compared to 15 percent of employers that 
responded to the original Basic Pilot survey. This decrease may be attributable at least in 
part, to increased accuracy in SSA and USCIS databases rather than attributable to 
programmatic changes. 

majority of the employers surveyed (88 percent) that have had experience 
with both the original Basic Pilot and the Web Basic Pilot reported that the benefits of the 
Web Basic Pilot verification system are stronger, compared to the original Basic Pilot. In 
Ui u d"’ Exhibit m-8, more than 70 percent of the employers reported that the 

Web Basic Pilot is much better on the time required to verify and technical features (i.e., 
ease of connecting to the government database). Sixty-two percent reported that the Web 
Basic Pilot entails much less burden for verification, compared to the original Basic Pilot. 
In addition, 60 percent suggested that the tutorial in the Web Basic Pilot is improved 
considerably over the original Basic Pilot. About 34 percent reported there is no difference 
m verification costs between the Web Basic Pilot and the original Basic Pilot, and 30 
percent indicated the reliability of verification is about the same between the Web Basic 
Pilot and the original Basic Pilot.^’ 

Exhibit III-8: Empioyers’ Evaluation of the Web Basic Pilot in Comparison to the 
Original Basic Pilot 


CateEorv 

Web Basic 
Pilot is 
much 
better 

W'eb Basic 
Pilot is 
somewhat 
better 

No 

difTerence 

Original 
Basic Pilot 
is 

somewhat 
better (%) 

Original 
Basic Pilot 
is much 

Time required to verify 

72.2 

13.0 

13.5 

0.7 


Technical features 

70.9 

18.4 

10.7 

00 


Burden of verification 

62.2 

10.6 

26.5 

0.4 


Tutorial 

60.7 

24.5 

14,0 

0.4 


Verification costs 

55.9 

9.7 

33.9 

0.2 

CL2 

Reliability of verification 

55.6 

13.8 

30.0 

0.4 


Other available resources 

48.9 

21.8 

28.4 

0.6 

(12 

Other 

52.0 

16.0 

32.0 

0.0 

0.0 


SOURCE: Web Basic Pilot Employer Survey 


The results of the analyses based on the satisfaction scale developed for this report also 
indicate that there was a significant improvement in employer satisfaction with the Web 
Basic Pilot compared to the original Basic PUot. Exhibit II1-9 shows the nor mal 
distribution of satisfaction scores for the two programs. The effect size estimate of 0.4 (on 
a scale ranging fi-om 0 to 1) suggests there is a medium-size difference between the 
satisfaction level with the Web Basic Pilot and the original Basic Pilot. 


Additional analyses of employer responses to questions comparing the Web Basic Pilot program and the 
ongmai Basic Pilot program are planned for the final rqiort. 
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Exhibit III-9: Frequency Distributions of Scores for Employers’ Satisfaction with the 
Web Basic Pilot and with the Original Basic Pilot 



SOURCE: Web Basic Pilot Employer Survey 

Additional information of relevance to understanding how satisfied employers are with the 
Web Basic Pilot was obtained in the case studies. All five case study employers reported 
being somewhat satisfied to being very satisfied with the Web Basic Pilot program. These 
employers reported very few difficulties with the online system itself. None of the 
employers encountered any problems with registering for the Web Basic Pilot program or 
any ongoing technical problems. Furthermore, although they were not directly asked which 
they preferred, none of the three case study employers that had used the original Basic 
Pilot prior to the Web Basic Pilot indicated that they liked the original better. 

h. What Did Employers Perceive AsAdvanta ges and Disadvantages of the 

Web Basic Pilot? 

This section examines responses to the web survey and employer case study interviews to 
questions about the advantages and disadvantages to employers of using the Web Basic 
Pilot, including questions that deal with the experiences wiA the system registration and 
start-up process, resources and features of the system, and the system navigation. 

Most employers found the Web Basic Pilot to be an effective and reliable tool for 
employment verification. When employers were asked to rate their experiences with the 
Web Basic Pilot, 90 percent surveyed agreed or strongly agreed that the Web Basic Pilot is 
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an effective tool for employment verification. In addition, 88 percent agreed or strongly 
agreed that the Web Basic Pilot reduces the chances of getting a mismatched SSA earnings 
letter. 

Employers generally indicated that the Web Basic Pilot was not burdensome. The vast 
majority of employers (96 percent) disagreed or strongly disagreed that the tasks required 
by the system overburden the staff (Exhibit III- 10). Furthermore, although not shown here, 
70 percent of employers reported the Web Basic Pilot was very user-friendly and an 
additional 29 percent indicated the Web Basic Pilot was somewhat user-fiiendly on the 
system navigation and data entry. 

Exhibit III-IO: Employers’ Opinions About Their Experiences with the Web Basic 
Pilot 


Opinion 

Strongly 

disagree 

(•/»> 

Disagree 

f%l 

Agree 

(%) 

Strongly 

agree 

(%) 

1 he tasks required by the verification system overburden 
the staff 

39.0 

56.8 

2.6 

1.7 

It is impossible to fulfill all the employer obligations 
required by the Web Basic Pilot verification process 

39.9 

55.3 

3.0 

1.8 

Overall, the Web Basic Pilot is an effective tool for 
employment verification 

6.5 

2.9 

28.6 

62.0 

It reduces the changes of getting a mismatched SSA 
eamines letter 

6.6 

5.8 

34.6 

53.0 


SOURCE: Web Basic Pilot Employer Survey 


The general enthusiasm employers expressed in the web survey was also reflected in most 
of the responses of the case study employers. For example, one case study employer 
reported a high level of confidence in the Web Basic Pilot and called the system efficient 
and precise. Another case study employer stated that the benefits of using the system 
greatly outweigh the costs of maintaining the system. 

Although the improvements made to the original Basic Pilot and the benefits of the 
Web Basic Pilot were stressed by most employers, some employers reported 
experiencing some difficulties with the Web Basic Pilot. Eleven percent of employers 
who responded to the employer survey reported that they had encountered difficulties with 
using the Web Basic Pilot, such as unavailability of the system during certain times (13 
percent), accessing the system (12 percent), or training new staff to do verifications using 
the system (12 percent). Employers also identified other problems of the Web Basic Pilot 
system, such as problems related to passwords or cases with tentative nonconfirmations. 
Exhibit III-l 1 provides some examples of problems that employers reported in the 
employer survey. 
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Exhibit III-ll; Examples of Difficulties With the Web Basic Pilot That Employers 
Encountered 

Constantly having to get my password reset; after resolving a case, it will not let me use the back button to 
get back to the logout menu. 

Forgetting passwords and then being locked out. and having to wait until a new password can be issued. 

Having to check back for tentative nonconfirmations is a burden. An email should be sent when a result 
comes through. Also, it is very difficult for employees to find a way to reach USCIS if they are referred to 
them. 

Legal questions in regards to being in compliance with the laws set forth. Some of the questions are just 
not answered in the handbook or online. 

Meeting the requirements of the Tentative Nonconfirmation letters and waiting periods. 

Not able to open Tentative Nonconfirmation Cases to edit if an error was inputted. Forced to reenter the 
entire verification online and then go back to the invalid query and resolve it. 

Occasionally someone with a good authorization card does not initially pass the Basic Pilot but does at a 
later date. System sometime doesn 't have current information. 

Program only verifies first seven letters of the last name and the first letter of the first name. Also, if a 
verification needing INS verification the program does not update the status as indicated. 

Sometimes it shows non-confirmation, our employee goes to SSA or USCIS, they say they match but still 
the program says non-confirmation 

We have encountered difficulties when staff has questions in regard to unique situations — sometimes help 
desk personnel does not know the answers. 

When immigration is still being checked, the system never alerts us that there has been either the approval 
or the denial. 

With the verification itself, especially for new employees on a specific visa type, refugees and employees 

who have obtained US Citizenship. 

SOURCE: Web Basic Pilot Employer Survey 

Some employers believe that they lose their training investment as a result of 
electronic employment verification through the Web Basic Pilot process. IIRIRA 
requires employers to wait up to a total of 10 Federal working days for employees to 
contest their cases and for SSA or USCIS to issue a final case finding. The Web Basic 
Pilot prohibits employers from dismissing or withholding training fi'om these employees 
during this period. One case study employer found this process disadvantageous because 
they had to invest in hiring and training employees without certainty that these new 
workers would be able to continue employment. This employer reported a higher turnover 
rate as a result of using the Web Basic Pilot, and significant costs due to providing 
training, safety equipment, and handbooks to so many employees who were ultimately lost 
due to Final Nonconfirmation findings. 
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c. Wha t Are the Employer Costs for the Web-based Pilot Program? 

The Web Basic Pilot was designed to be much simpler and less expensive to set up and 
operate than the original Basic Pilot program that required users to install specified 
software on a dedicated computer and required use of a modem with specified parameters 
to communicate with the Federal database. Web Basic Pilot employers estimate that they 
spent an average of approximately $125 for setting up the Web Basic Pilot and $727 
annually for operating the program. This is considerably less than the comparable figures 
for the original Basic Pilot program. The original Basic Pilot employers reported that they 
spent $777 ($916 in 2006 dollars) for set up and $1,800 ($2,121 in 2006 dollars) annually 
for operating costs.^^ 

C. Is Electronic Employment Verification Through the Web 
Basic Pilot Working Better than When the Original Basic 
Pilot Evaluation Was Conducted? 

I. Training Improvements 

Training materials and requirements to pass the tutorial were improved. In 

implementing the Web Basic Pilot, modifications were made to the original Basic Pilot to 
increase employer compliance with the requirements of the pilot program. The primary 
modifications were enhancements to the training materials available to employers, 
including a mandatory online tutorial, and the requirement that employers must pass a 
Mastery Test on pilot procedures prior to using the system. These changes were consistent 
with prior evaluation recommendations. 

System testing revealed that it was not possible for new users to access the verification 
screens prior to viewing all screens of the tutorial and passing the Mastery Test. However, 
on the Mastery Test, once a user received an “incorrect answer” response, it was possible 
for the user to use the “back button” at the t(^ of the Internet browser to access the 
previous screen and re-submit a different answer until the correct answer has been selected. 
This enables new users to pass the test without understanding the correct procedures. 

When a user gave incorrect answers on the Mastery Test but subsequently passed the 
overall test, the user also was not provided with the correct responses to the questions 
answered incorrectly. 

Additional changes to the tutorial could potentially further improve its effectiveness: 

• The program could further improve employers’ understanding of the Web Basic 
Pilot processes by providing and explaining answers to any questions answered 
incorrectly. 


Estimates of 2006 dollars were made using the Bureau of Labor Statistics inflation Calculator 
fhtlp://data.bls.gov/cgi-bin/cnicalc.Dn . 
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• Periodic retesting and, if need be, refresher training could help ensure that material 
is not forgotten. 

• Training modules for staff other than direct users (e.g., human resources 
management) could help prevent procedural violations that are not the 
responsibility of most of the system users. For example, management needs to be 
aware that they may not take adverse actions during the period the employee is 
resolving a tentative nonconfirmation. 

2. Comparison of Web Basic Pilot and Original Basic Pilot Outcomes 

In the original Basic Pilot, employers made 364,987 verification attempts between 
November 1997 and December 1999 (Exhibit 111-12). The SSA determined the work- 
authorization status of 86 percent of these cases and USCIS determined the work- 
authorization status for the remaining 14 percent of the cases. In the Web-based Basic 
Pilot, 798,533 cases were processed between June 2004 and September 2005 to determine 
their work-authorization. Ninety-two percent of them were processed by the SSA while 
only 8 percent of transactions were referred to USCIS. This finding suggests that SSA 
increased its ability to determine the work-authorization status of a much larger percent of 
the cases. At least some of this improvement is presumably due to improvements in the 
SSA data file. However, changes in the types of employers and their employees enrolled in 
the program may also contribute to the trends.” 

The other case outcome findings for the pre-October 21 cases also suggest that the Web- 
based Basic Pilot is functioning better than the original Basic Pilot program did fi'om 1997 
to 1999. For example, the percentage of cases authorized automatically by SSA and USCIS 
both increased. For SSA, &e increase was fi'om 70 percent to 86 percent for the pre- 
October 21 cases and for USCIS, it went from 61 percent to 72 percent. There were 
corresponding decreases in the percentage of cases found work-authorized other than by 
using automated matches. These improvements presumably reflect reported database 
improvements. 

3. Did the October 2 1 Processing Change Improve the Program’s Ability 
TO Detect Employees without Work Authorization? 

As indicated previously, a significant procedural change affecting the verification of 
noncitizens was implemented on October 21, 2005. Prior to the changed procedures, 
persons attesting to being work-authorized noncitizens were found to be work-authorized if 
SSA records contained adequate information to confirm they had permanent work- 
authorization status. After procedures were changed, all noncitizen cases having 
information on name and date of birth that are consistent with the SSN in SSA’s records 
are referred to USCIS, regardless of the work-authorization information in SSA records. 


Additional analyses are planned for the final report to shed light on this. 
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Exhibit 111-12: Outcome Comparison Between Original Basic Pilot and the Web 
Basic Pilot 



Original Basic Pilot 

Web Basic Pilot 

Outcome 

Nov. 97 thru 

Dec. 99 

June. 04 thru 

Sept. 05 

Oct. 05 thru 
March 06 

Total transactions 

364,987 

798,533 

540,194 

SSA portion of transactions 

86% 

92% 

88% 

USCIS portion of transactions 

14 

S 

12 

Outcome (SSA portion) 

364,987 

798,533 

540,194 

Initial work-authorized by SSA 
Work-authorized by SSA after 

70% 

86% 

83% 

two or more attempts 

4 

1 

0 

Final nonconfirmation by SSA 

12 

6 

5 

Cases that were referred to USCIS 

14 

8 

12 

Outcome (USCIS portion) 

52,347 

60,787 

62,581 

Initial work-authorized by USCIS 
Work-authorized by USCIS at 

61% 

72% 

77% 

second attempts 

Work-authorized by USCIS at 

29 

12 

7 

third attempts 

2 

2 

2 

Work not authorized by USCIS 

0 

0 

0 

Final nonconfirmation bv USCIS 

8 

14 

14 


NOTE: Nine cases in continuance at the time of file creation are excluded (eight during June 04 and Sept. 05; 
and 1 during Oct. 05 and March 06). Details do not add to total because of rounding. 


SOURCE; Web Basic Pilot Transaction Database 

Exhibit III- 13 provides an overview of the findings for post October 20 cases that would 
have received a work-authorized finding if the procedures had not been changed. It is seen 
there that most cases that SSA would have found to be work-authorized under the pre- 
October 21 system were also found to be work-authorized under the new procedures. 
However, 13 percent of the cases were either found to be not work-authorized or became 
final nonconfirmation cases. 

Most noncitizen cases that would have been found to be work-authorized by SSA 
under the old procedures were also found to be work-authorized using the post- 
October 2005 procedures. Exhibit III- 1 4 provides a breakdown of the outcomes by 
whether the SSA work-authorization finding would have been at the first or second stage. 
Among the 33,524 noncitizen cases that would have been found work-authorized by SSA 
at first stage, 80 percent (26,801) were found to be work-authorized by USCIS based on 
the USCIS automated match. For these cases, there is neither an increase in cost per case 
for processing under the current billing system nor any increase in burden for employers or 
employees. There is, of course, also no change in the accuracy of the findings for these 
cases. 
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Exhibit III-13: Outcomes for Cases Processed Under the New Procedures That 
Would Have Received an SSA Finding of Work-authorized Under the Old 
Procedures (October 21, 2005 thru March 2006) 



SOURCE: Web Basic Pilot Transaction Database 

Exhibit 111-14: Case Findings of Post-October 20 Noncitizen Cases That Would Have 
Been Authorized by SSA as First or Second Stage SSA Work-authorized 

Finding if case Actual c«»e finding 

had been 
processed 


under pre- 

First stage 

Second stage 

Third stage 




October 21 

authorization 

authorization 

authorization 

USCIS rinai 

Unauthorized 


rules 

bv USCIS 

bv USCIS 

bv USCIS 

nonconfirmation 

bv USCIS 

Total 

First stage 
SSA 







Number 

26,801 

1,906 

381 

4,380 

56 

33,524 

Percent 

79.9 

5.7 

1.1 

13.1 

0.2 

100 

Second stage 
SSA 







Number 

79 

2 

3 

2 

0 

86 

Percent 

Total 

91.9 

2.3 

3.5 

2.3 

0.0 

100 

Number 

26,880 

1,908 

384 

4,382 

56 

33.610 

Percent 

80.0 

5.7 

1.1 

13.0 

0.2 

100 


SOURCE: Web Basic Pilot Transaction Database 
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Approximately 6 percent of the noncitizen cases that would have received a first stage SSA 
authorization finding using the pre-October 21 rules were authorized by USCIS at the 
second stage. These cases incurred an additional 48 cents system processing fee plus costs 
for the manual verification process performed by Immigration Status Verifiers. However, 
the only impact of this extra step on employers and employees would be a delay of 
approximately one day in obtaining information on the work-authorization status of the 
employee. 

Only 1 percent (381) of the cases that would have been found work-authorized at the first 
stage by SSA became third stage USCIS work-authorized cases under the new rules. In 
these cases, employees and employers incurred the burdens associated with erroneous 
tentative nonconfirmations and the Federal government incurred additional processing 
expenses. 

It seems likely that the revised procedures have resulted in identifying more persons 
without work-authorization than was true under the prior procedures. A small 
number (56 or 0.2 percent) of the cases that would have been first stage SSA work- 
authorization cases under the pre-October 21 rules were found to be unauthorized by 
USCIS and another 13 percent became USCIS final nonconfirmation cases. Although 
probably not all of these final nonconfirmation cases lacked authorization to work, based 
on the prior IIRIRA pilot evaluation findings, it is likely that a high percent are not work- 
authorized. It, therefore, appears that the revised process is more effective than the 
previous process in identifying additional employees without work-authorization. 

D. Have Employers Generally Complied with Web Basic Pilot 
Requirements? 

1. Introduction 

This section explores the extent to which employers complied with the Web Basic Pilot 
requirements. Most of the analysis is based on employers* self-reported behavior. Even 
though employers were given assurances that information provided would be kept 
confidential, it is possible that employers not adhering to required procedures under-report 
such noncomplying behavior. The case study provides some insights on whether this is 
true. Although respondents generally appeared to be candid in their responses about non- 
compliant behavior, it was clear that, at least for some large employers, the central office 
respondent was not aware of what was actually happening in the field locations where 
procedures were implemented. 

2. Did Employers Follow the Training Procedures Implemented for the 
Web Basic Pilot? 

Not all employers followed the Web Basic Pilot procedures with respect to training 
employees on the Web Basic Pilot system. When asked how many staff had completed 
the Web Basic Pilot online tutorial, 84 percent of employers indicated that all staff that 
currently used the system for verification had completed the tutorial. This percentage was 
not 100 percent because it is possible for staff members who have not completed the 
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tutorial to use the user name and password of a coworker who has completed the tutorial. 
Only 1 percent of employers indicated that no current system users had completed the 
tutorial. 

3. Did Employers Use the Database to Verify All Newly Hired Workers 
AND Oat F Newly Hired Workers? 

A majority of employers that used the Web Basic Pilot reported that they used it to 
verify all of their newly hired employees. The majority of employers (85 percent) used 
the Web Basic Pilot to verify all new employees — including employees who claimed to be 
U.S. citizens and employees who claimed to be noncitizens. All five case study employers 
indicated that they also used the Web Basic Pilot for all new employees. 

Some employers used the Web Basic Pilot to screen job applicants. When asked for 
whom they used the Web Basic Pilot to verify work authorization, 16 percent of employers 
in the Web survey reported that they used the Web Basic Pilot for job applicants. In 
addition, almost one-third (3 1 percent) of employers reported that they used the Web Basic 
Pilot to verify work authorization before an employee’s first day of paid work. This second 
finding suggests that even though some employers may be using the system correctly to 
verify hired employees, they might not allow these employees to start work if they don’t 
receive a work-authorized response. 

Two case study employers used the system to screen job applicants before they allowed 
them to start working for the company. Neither employer gave any indication that they 
were aware of their misuse of the system. In fact, one employer indicated that the only time 
that they were not able to follow proper procedure is when they had to first hire employees 
and have them start working before they had time to enter the employees’ information into 
the Web Basic Pilot. This same employer expressed the opinion that all employers should 
be required to use the system to prescreen job applicants. Employee interviews with these 
two employers revealed that neither employer followed a consistent hiring and verification 
process, but it was clear that employees at both sites were sometimes screened before 
being allowed to work. 

Employers who screened job applicants often notified applicants who received 
tentative nonconfirmations, providing them with an opportunity to resolve problems 
and be hired after resolving the tentative nonconfirmation. One of the reasons for 
prohibiting verification of job applicants is that these persons are likely to be denied 
employment without having an opportunity to contest tentative nonconfirmation findings. 
However, at least some employers who do verify prior to hiring employees also notify 
these job applicants of the problem. 

Among the 16.5 percent of web survey employers that indicated that they used the system 
to screen job applicants only 2.5 percent reported that they did not usually notify 
employees of tentative nonconfirmation findings. The majority (84 percent) of these 
employers notified applicants on the same day that they received the finding. 


Ill -26 


Westat 




229 


Of the two case study employers that screened job applicants found to have the skills 
required for the jobs applied for, one employer notified most applicants who received 
tentative nonconfirmation findings immediately and instructed them that they could go to 
SSA or USCIS to correct a problem with their paperwork. Most work-authorized 
applicants who were interviewed from this employer resolved the issues with their records, 
returned to the employer, and were hired. 

The second case study employer that screened job applicants did not tell most applicants 
about problems with their paperwork. However, several applicants were hired regardless of 
tentative nonconfirmation findings and were never told of problems with their paperwork. 

Many of the employers that screened job applicants were personnel or temporary 
help agencies. Of all employers who reported that they used the Web Basic Pilot to screen 
job applicants, 37 percent were personnel or temporary help agencies. A temporary help 
agency may consider the employee to be hired at the time Ae employee is deemed to be 
acceptable for job referral. One staffing agency commented on the survey that everyone 
who meets their hiring criteria and completes an 1-9 form is considered an employee and 
they verify all employees at that time, regardless of when or if the employee receives paid 
work. There were no personnel or temporary help agencies among the case study 
employers.^® 

Employers could not always verify new employees’ information with the Web Basic 
Pilot within 3 days of the employees’ hire dates. Although most employers (72 percent) 
reported that they used the system within the specified timeframe, the case studies revealed 
some difficulties with adhering to this requirement. Of the three case study employers that 
correctly used the system to verify only newly hired employers, two employers reported 
that they frequently had trouble entering employees’ information within three days of their 
hire dates. Both employers were large employers where employees were hired at various 
departments or work sites. As a result, the hiring paperwork (including application 
packages, 1-9 forms, and photocopied documents) frequently would not arrive at the 
Human Resources office in time for Human Resources staff to enter each new employee’s 
information into the Web Basic Pilot system within three days of their hire dates. Both 
employers strongly recommended extending this timeframe. 

Information in Exhibit III- 15 from the transaction database confirms that employers were 
generally inputting employee information into the Web Basic Pilot system promptly — 48 
percent of cases were entered on the date the employee was hired and another 36 percent 
were entered within a week of hire.^* However, 1 1 percent of the transactions were for 
employees that had been hired more than a week before the transaction was submitted. 


Personnel and temporary help agencies were excluded from the case study, because procedures for these 
employers are more difficult to articulate. Future data collection efforts are expected to include these 
employers as well. 

The distribution is based on calendar days, which means that some of the cases entered within a week were 
entered more than 3 Federal work days after the hire date. 
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Exhibit III-IS; Calendar Days Between Hire Date and Initial System Entry Date 


Categor)' Number Percent 


All transactions, total 

1,338,736 

100.0 

The same day 

646,541 

48.3 

Within 7 days 

480,531 

35.9 

Within 14 days 

84,231 

6.3 

Within 2 1 days 

33,496 

2.5 

Within 30 days 

23,493 

1.8 

More than 30 days 

70,444 

5.3 


SOURCE: Web Basic Pilot Transaction Database 


Very few employers used the Web Basic Pilot to verify employees hired before they 
enrolled in the Web Basic Pilot. Only 5 percent of employers in the web survey reported 
that they used the system to verify the work authorization of employees who worked at the 
establishment prior to the institution of the Web Basic Pilot program. Furthermore, the 
transaction database information also indicates that a limited amount of screening of 
existing employees is occurring — 5 percent of cases were entered more than 30 days after 
hire. There was no evidence that any of the five case study employers used the Web Basic 
Pilot system to verify pre-existing employees. 

4. Did Employers Terminate the Employment of Those Employees Who 
Received Final Nonconfirmations or Unauthorized Findings? 

Employers do not always follow the legal requirement to promptly terminate the 
employment of employees receiving final nonconfirmations. Three case study 
employers reported proper procedures for terminating employees who were not work- 
authorized or otherwise decided not to contest a tentative nonconfirmation finding. 
However, one of the three employers expressed confusion over situations where employees 
who have contested the tentative nonconfirmation findings with SSA still receive Final 
Nonconfirmations from the system. The employer reported that since these employees had 
received “letters indicating that the social security numbers were valid” from the local SSA 
office, the employer relied on the letter from the local SSA office rather than the Web 
Basic Pilot finding. The employer felt that this discrepancy was a problem with the system 
that needed to be addressed by SSA and USCIS. 

At two of the case study employers terminations were often delayed because the Human 
Resources staff employers relied on department staff to implement the termination which 
often led to delays in the process. Employee interviews revealed that supervisors at one of 
the establishments frequently manipulated the contesting process to prolong the amount of 
time that unauthorized employees could continue to work for the employer. Supervisors 
frequently did not terminate employees when told to do so, and often told Human 
Resources staff that they could not afford to lose a worker at that time. The two case study 
employers that used the system primarily to screen job applicants rarely encountered a time 
when they were supposed to terminate a working employee due to the tentative 
nonconfirmation process. Both employers reported that they would terminate any 
employees who were not work-authorized. 
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Some employers did not consistently follow-up on tentative nonconfirmation findings. 

Two case study employers that prescreened employees sometimes ignored the tentative 
nonconfirmation findings and hired applicants without telling them about problems with 
their verification. One case study employer sometimes “ignored” tentative nonconfirmation 
findings if they did not think the tentative nonconfirmation findings were accurate. A 
second employer reported confusion over the results provided by USCIS and was 
sometimes not sure whether an employee was authorized or not. Employee interviews 
revealed that this employer sometimes hired these employees without telling them of the 
tentative nonconfirmation findings. 

5. Did Employers Provide Job Applicants and Employees with the 

Information and Assistance They Needed? 

The Web Basic Pilot MOU requires employers to post Web Basic Pilot and right-to-work 
posters to alert job applicants to the program and Aeir rights. The MOU also requires 
employers to provide employees receiving a tentative nonconfirmation with written notice 
of this finding, along with notification of their right to contest. 

Employers did not consistently post the Web Basic Pilot notice in an area where it is 
likely to be noticed by job applicants. Three case study employers displayed the Web 
Basic Pilot Poster in their Human Resources offices; however, at two of these employers 
the application process occurred at the department-level so applicants would most likely 
not see the poster at the time of application. Two employers did not display the poster 
anywhere, but one of these employers did include a notice on their job postings that 
informed applicants that the Web Basic Pilot system would be used to verify work 
authorization. 

Some employers did not notify employees of tentative nonconfirmation findings at all 
or did not notify employees in writing. The tentative nonconfirmation notice provides 
employees with critical information about their right to contest the finding and the 
implications of not contesting. Employees deciding to contest are given a referral form that 
explains the procedures for resolving tentative nonconfirmation findings with SSA or 
USCIS. Both SSA and USCIS notices also explain to employees that employers cannot 
take adverse actions against employees while they are contesting the tentative 
nonconfirmation. 

Many employers (84 percent) always provide written notification of tentative 
nonconfirmation findings. This is the same percentage of employers that reported always 
providing written notification during the original Basic Pilot evaluation. Although not 
required, 81 percent of employers also reported that they always provide in-person 
notification of tentative nonconfirmation findings — this was also the same percentage that 
was found during the original Basic Pilot evaluation. Three of the five case study 
employers provided written notification by using the Tentative Nonconfirmation Notices 


Refer to Appendix H for copies of the referral fonns. 
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provided by the system, and four of the five employers notified employees in person. The 
fifth employer did not regularly notify employees at all. 

The case studies revealed that most but not all interviewed employees who had received a 
tentative nonconfirmation reported that they had been notified of a problem with their 
paperwork — either written or verbal. In addition to the three employers that provided 
employees with written notice, another employer reported that they turned the computer 
monitor to show the applicant the computer screen indicating a tentative nonconfirmation 
finding. The fifth case study employer rarely told applicants of a problem with their 
paperwork and when they did, they did not provide the tentative nonconfirmation notice or 
any information about contesting options. 

Even though most employers notified employees of the tentative nonconfirmation 
findings, they did not always explain the meaning of the tentative nonconfirmation or 
the employees’ options. One case smdy employer printed the notices for employees to 
sign, but employees frequently indicated that they were just told to sign the paper “so they 
could work longer.” 

There was evidence that a small number of Web Basic Pilot employers discouraged 
employees with tentative nonconfirmations from contesting. On the employer survey, 
only 5 percent of employers indicated that they did not encourage employees to contest 
tentative nonconfirmations because the process required too much time, and/or 
employment authorization rarely results. This is significantly lower than the 17 percent of 
employers that indicated that they did not encourage employees to contest for the same 
reasons in the original Basic Pilot evaluation. 

There was no evidence from the case studies that employers actively discouraged the 
contesting process, although not all employers provided all employees with sufficient 
information to successfully contest their tentative nonconfirmation findings. 

6. Did Employers Take Adverse actions Against Employees Receiving 

Tentative Nonconfirmations While They Were Contesting the Finding? 

Some employers took adverse actions against employees while they were contesting 
tentative nonconfirmations. Results of the employer survey indicate that 19 percent of 
employers restricted work assignments while employees were contesting a tentative 
nonconfirmation finding — a significantly lower percentage than the 30 percent of 
employers who indicated that they restricted work assignments on the original Basic Pilot 
evaluation. However, during the Web Basic Pilot evaluation, some employers also reported 
that they delayed training until after employment authorization is confirmed (14 percent), 
and a few employers reduced pay (2 percent). None of these practices are consistent with 
the Web Basic Pilot guidelines for employers. 

The three case study employers that did not prescreen job applicants all allowed employees 
to continue working during the contesting process without any delay in training, reduction 
of pay, or limitation of work assignments. However, employees from one employer 
reported being taken advantage of by their supervisors. Most employees who reported 
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mistreatment also reported that they were not authorized to work; however, one employee 
who was work-authorized reported that he received harsher treatment because the 
supervisor assumed he was an unauthorized worker. Employees reported that the 
supervisors assumed that all employees who received tentative nonconfirmation findings 
were unauthorized workers and therefore took advantage of these employees by requiring 
them to work longer hours and work in poor conditions. 

One case study employer that screened job applicants did not hire, train, or provide 
uniforms to applicants who received tentative nonconfirmation findings, but the employer 
did have a process in place for applicants to contest the tentative nonconfirmation findings. 
Employees who successfully contested their findings and were eventually hired by the 
employer did not report being treated any differently from other employees after hiring. 

The fifth employer was inconsistent in its practices — but reported that it did not hire 
applicants with tentative nonconfirmation findings unless the finding was believed to be 
inaccurate. None of the interviewed employees refK)rted any mistreatment from the 
employer. 

7. Did Employers Follow Other Web Basic Pilot Verification 
Procedures? 

Many employers did not comply with the Web Basic Pilot procedure of entering 
closure codes for all cases. Although the Web-based Basic Pilot procedures require that 
employers provide the closure codes that explain why the tentative nonconfirmation results 
were unresolved, the Basic Pilot system does not force the user to enter such codes. As 
mentioned earlier, 28 percent of USCIS final nonconfirmation cases have no closure codes. 
In SSA final nonconfirmation cases, 36 percent did not have closure codes. 

Only three case study employers made an effort to close all Web Basic Pilot cases with 
closure codes. A fourth employer was aware that they should be closing all cases but felt 
that the process was too time consuming. The fifth employer was imaware that they should 
be closing cases and did not know how to do so. 

Although failure to input codes has little consequence for employees, it reduces available 
information about case outcomes and therefore impedes the evaluation and monitoring of 
the program. Although this issue has been raised in previous evaluation reports, it will be 
much more critical if a mandatory employment verification program is instituted, when 
more extensive employer monitoring, using the transaction data, will be implemented. 

Employers often did not enter a referral date and therefore did not officially refer 
employees who received tentative nonconfirmation findings to SSA or USCIS through 
the online system. When employees inform employers that they will contest tentative 
nonconfirmation findings, employers are required to refer the case to SSA or USCIS 
through the Web Basic Pilot system. The referral date is automatically recorded in the 
system and becomes the starting date for the 10 Federal- working-day period for resolution 
of tentative nonconfirmations. Transaction database analyses indicate that employers 
referred only 27 percent (4,571 cases) of the USCIS 16,932 final nonconfirmation cases. 
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From the information on the transaction database, it is not clear what percentage of the 
tentative nonconfirmation cases without referral dates are attributable to employees not 
contesting the finding, what percentage are attributable to employers’ not properly 
informing employees about their tentative nonconfirmation findings, and what percentage 
are due to failure to refer cases through the system.’^ Only three of the five case study 
employers initiated referrals through the Web Basic Pilot system. One of the two 
employers who did not initiate referrals was instructing employees to correct their 
verification problems with SSA or USCIS but not following the procedures set out for the 
referral. 

Regardless of whether automated employment verification becomes mandatory, it 
wonid he helpful to revise the closure codes. The goal of these revisions would be to 
reduce employer confusion about the meaning of the codes and to provide additional 
information for future evaluations and monitoring efforts. For example, there is no specific 
code for employees whose employment was terminated because they decided not to contest 
the tentative nonconfirmation. There is also no code to indicate that employees quit 
working immediately after being notified that they received a tentative nonconfirmation. 

E. What Recommendations for Improvements to the Web-based 
Basic Pilot Were Made by Employers? 

Employers made several recommendations for improvements to both the overall Web 
Basic Pilot process and the administrative features of the online system. Based on their 
hands-on experience in using the Web Basic Pilot in an employment setting, the web 
survey and case study employers were in a position to suggest changes to both the Web 
Basic Pilot process and the administrative features of the online system that would make 
the Web Basic Pilot more practical and user-friendly for all employers.’^ 

• Employers recommended that the requirement to enter employees’ 
information into the Weh Basic Pilot system within three work days be 
lengthened. Some large employers felt that the requirement that employees’ 
information be entered into the Web Basic Pilot within 3 work days of hire was 
impractical for large employers with multiple hiring departments. 

• Many employers recommended that pre-screening be permitted. When asked 
for their opinion about changing the Web Basic Pilot procedures to allow the 
verification of job applicants, 64 percent of the 1,024 employers responding to the 
employer survey supported this change, 22 percent opposed the change, and 14 
percent had no opinion. Two case study employers suggested that the Web Basic 


These proportions cannot be determined because closure codes were not input to indicate the exit status of 
a substantial number of employees. 

^ Although the evaluation is not complete and a comprehensive set of recommendations cannot be made at 
this time, the evaluation team has pulled together a list of interim recommendations, based, in part on 
employer recommendations, that are included as a separate document. 
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Pilot system should be used by all employers to pre-screen applicants before they 
are hired or start working. 

• Many employers would also like to use the system to verify employees hired 
prior to their start of the program. When asked for their opinion about changing 
the Web Basic Pilot procedures to allow the verification of employees hired before 
the pilot was started, 50 percent of the 1,021 employers responding to this question 
on the employer survey supported the change, 25 percent opposed the change, and 
25 percent had no opinion. 

• Employers would appreciate more compatibility between the Web Basic Pilot 
system and their existing Human Resources systems. One employer 
recommended that the Web Basic Pilot allow for some employer personalization, 
such as allowing the employer to enter in the company’s own employee and 
department numbers into the system. Another employer suggested that the system 
allow employers to upload employee information into the Web Basic Pilot from an 
existing company database. 

• Some employers made recommendations for how to streamline the 
administrative processes for using the online system. One employer suggested 
that instead of requiring users to navigate through two screens to resolve cases 
which were not initially work-authorized, the system could automatically resolve 
those cases. Another employer recommended that the system alert the employer to 
which cases have received new resolutions from USCIS and require action 
(currently the system only alerts the employer to the number of cases with new 
resolutions from USCIS). 

• Employers did not favor limitations that would prevent them from entering 
new cases until older ones had been closed. When asked for their opinion about 
changing the software to not allow employers to enter new cases until they had 
input referral dates for all tentative nonconfirmation cases from 2 weeks earlier, 67 
percent of the 1 ,02 1 employers responding to this question on the employer survey 
said that they were opposed to such a modification in the software, 16 percent 
favored the change, and 17 percent had no opinion. 

• Employers also reported difficulty with the process for having their passwords 
reset; however, this process has been simplified since the interviews were 
conducted. Two employers reported that the process of calling the telephone 
number to get their passwords reset is time consuming, particularly when the office 
is closed and the employer has to wait until the next day to get a new password. 
One employer recommended an after-hours phone line or a text email system that 
could provide users with their user names and passwords if the office is closed. 


The system now provides a way of doing this, presumably in response to an interim recommendation from 
the evaluation team. 
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Subsequent to the employer interviews, USCIS implemented an automated system 
for emailing passwords to authorized users. 

Of course, decisions about the advisability of implementing employer recommendations 
must be viewed in light of other goals of die system. For example, it is not clear how easily 
prescreening could be implemented while safeguarding employees against discrimination. 

F. Summary 

Features of the Web Basic Pilot have corrected a number of problems with the original 
Basic Pilot program reported in the evaluation of that program completed in 2002. For 
example, the transmission of cases over the web rather than installation of specialized 
software on dedicated computers solves some of the employer problems noted in the 
original Basic Pilot program and reduces employer set up time and costs. Edit checks now 
prevent some obvious data entry errors and, unless intentionally circumvented, employer 
staff members are prohibited from using the system prior to passing a Mastery Test, 
presumably resulting in more knowledgeable employers. Furthermore, system outcomes 
indicate that the trend towards increasing accuracy in the SSA and USCIS databases 
continues. These changes have led to increases in employer satisfaction with the Basic 
Pilot and appear also to have resulted in greater compliance with Web Basic Pilot 
procedures. 
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CHAPTER IV. DID THE WEB BASIC PILOT ACHIEVE ITS 
PRIMARY POLICY GOALS? 

A. Introduction 

The policy goals of the Web-based Basic Pilot (Web Basic Pilot), as articulated in the 
Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), which originally 
authorized the Basic Pilot program, are to create a system that is effective in minimizing 
the employment of unauthorized workers while being nondiscriminatory, protective of 
privacy, and nonburdensome for employers. This chapter addresses each of these policy 
goals by providing background information and highlighting relevant findings from the 
evaluation. This chapter evaluates whether the Web Basic Pilot program achieved its 
policy goals. Where possible, the results of this evaluation are compared with findings 
from the original Basic Pilot. 

B. Data Limitations 

Many of the employer findings in this chapter are based on data obtained from employers 
that responded to the web survey of employers using the Web Basic Pilot. Since the 
employer sample constitutes a population of all employers that had been using the Web 
Basic Pilot for over a year at the time that the sample was selected, sampling error is not an 
issue for the survey.^® However, like all surveys, the employer survey is subject to 
nonsampling errors, such as nonresponse bias and measurement error, 

Information from the five case smdy employers and their 64 employees who received 
tentative nonconfirmations cannot be considered to be representative of all employers or all 
tentative nonconfiraiation employees.’’ These results are designed to provide more in- 
depth insights into the Web Basic Pilot than can be obtained from more stractured 
methodologies but should not be generalized to a larger population using statistical 
methodologies. 

Information obtained directly from the transaction database is based on the 1 .3 million 
employee cases on that database. This is a very large number of observations and should, 
therefore, provide reasonably precise estimates of verification outcomes. A number of 
analyses are based on subgroups of the transaction database cases, such as the transactions 
that resulted in tentative nonconfirmations (approximately 104,000 transactions). 
Fortunately, even these subgroup samples are fairly large. However, the possibility of 
measurement error exists because the United States Citizenship and Immigration Services 
(USCIS) and Social Security Administration (SSA) data provided contained some errors 
due, for example, to employer input errors. Although the data were cleaned, it is not 
possible to rectify all errors. 


See Chapter 11 for more infonnation on the exact sample specifications. 

See Chapter 11 for additional information on the methodolog>' of the report. 
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C. Employment of Unauthorized Workers 
1. Background 

In discussing the employment of persons without work-authorization, it is important to be 
aware that not all employees without work authorization entered the country illegally. In 
addition to illegal entrants, there are many persons in this country who entered legally but 
have visas that have elapsed. There are also persons legally in the United States whose 
visas do not authorize them to work in this country. 

a. Ways Noncitizens Without Work-authorization Can Obtain Employment 

As discussed in Chapter I, all newly hired employees should provide their employers with 
valid legal documents to prove their identity and to demonstrate that they are authorized to 
work in the United States; however, there are many noncitizens who are employed without 
work authorization. One of the primary goals of the Web Basic Pilot is to reduce the 
amount of such unauthorized employment. To understand the impact of the Web Basic 
Pilot program on the employment of unautfiorized workers, it is usefiil to understand the 
methods commonly used to obtain employment among noncitizens who are not work- 
authorized. Specific methods include using counterfeit documents, using borrowed or 
stolen documents, and looking for alternative employment where employers do not check 
documents. This section describes and discusses the expected impact of the Web Basic 
Pilot on these methods of obtaining unauthorized employment. 

Using counterfeit documents. Individuals without work authorization sometimes obtain 
work by presenting counterfeit or altered documents. These documents are reported to be 
readily available for purchase in immigrant communities.^* Current employment 
verification procedures require the employer to certify on the 1-9 form ^at the documents 
presented by the recent hire “. . .appear to be genuine."’^’ In this situation, the likelihood of 
employers detecting counterfeit documents depends on the quality of the documents, the 
employers’ familiarity with various immigration and other documents, and employers’ 
expertise in detecting fraudulent documents. USCIS expects employers to exercise 
reasonable diligence in reviewing documents but does not expect them to be experts or to 
question reasonable-appearing documents. 

The Web Basic Pilot program adds the extra step of checking whether the information on 
the documents presented by newly hired employees is consistent with information in the 
SSA database and, for noncitizens, USCIS records. Assuming that these checks work as 
intended, they will assist employers in detecting counterfeit documents containing 


The magnitude of this business is reflected in a December 2005 article in the New York Sun that reported 
that “A 19-month undercover investigation by Federal and local officials concluded this week with the 
seizure of more than 5,000 forged documents and the indictment of 21 individuals.” 
(http://www.nvsun.corrL/article/24127 ") 

A Form 1-9 form is included in Appendix A. 
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information about nonexistent persons. However, if the counterfeit documents are 
manufactured with reasonable quality and contain information about actual work- 
authorized persons, the Web Basic Pilot system will incorrectly confirm the individual as 
work-authorized. 

Borrowing or stealing documents. A second way for unauthorized workers to obtain 
employment is to use valid documents belonging to another person. For example, 
individuals may borrow documents belonging to relatives or friends, use stolen documents, 
or purchase valid documents that may have been sold by the owner. To decrease the 
probability of this happening, employers are required to certify on the 1-9 form that the 
documents “. . .relate to the employee named....” However, the Web Basic Pilot system is 
not designed to identify these documents as fraudulent since they are, in fact, genuine. 
Employers can only rely on the extent to which the document information, such as a 
photograph, fingerprint, and/or signature, resembles the employee and matches any other 
documents presented in the verification process, as well as information on the employment 
application. 

Finding alternative employment. Another way that unauthorized workers can obtain 
employment is to take jobs where employment verification is not rigorous, either because 
the employer is ignorant of the law or because the employer is knowingly violating or 
neglecting the law. Undocumented immigrants who are self-employed™ are also able to 
circumvent the employment verification system since they are not required to complete the 
1-9 form for themselves. Other possible sources of alternative employment are the 
underground economy and criminal activities, neither of which will require any type of 
document review. There is no reason to believe that the Web Basic Pilot or any 
employment verification system can prevent unauthorized employment when employers do 
not want to verify work authorization unless combined with strict monitoring and 
enforcement. 

h. Expected Impact OF THE Web Basic Pilot Vbrsvs the Form 1-9 Paper 
Process IN Reducing the Employment of Noncitizens Without Work 
Authorization 

The Web Basic Pilot is designed to be more effective than the paper Form 1-9 process in 
detecting counterfeit fraud in which the employee’s documents contain information about 
nonexistent persons. However, the Web Basic Pilot is not expected to substantially 
improve employers’ ability to detect fraud when borrowed or stolen documents are used to 
prove work authorization nor when employment is with employers who do not check 
work-authorization documents. It also cannot detect counterfeit documents that contain 
information about work-authorized persons. Thus, the Web Basic Pilot program should 


^ According to the Bureau of Labor Statistics approximately 7 percent of all workers were self-employed in 
2005 (According to the Bureau of Labor Statistics approximately 7 percent of all workers were self- 
employed in 2005. f httD:/7www.bls.EOv/cns/labQr2005/cliart5-l.Ddf . downloaded September 1 1 . 2006) 
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decrease the ease with which noncitizens without work-authorization can obtain 
employment but will not eliminate the employment of such workers. 

Even though the Web Basic Pilot cannot preclude all unauthorized employment, it should, 
theoretically, be able to reduce unauthorized employment in the following ways, 

1 . Employees without work authorization may decide not to apply to Web Basic Pilot 
employers, making obtaining work harder for these employees. The impact of this 
on unauthorized employment depends upon the length of Ae additional period of 
unemployment while the person seeks work, as well as the length of employment 
subsequent to finding work. If, for example, the average person without work 
authorization had a 10 percent decrease in the number of weeks worked per year as 
a result of the program, there would be a 10 percent decrease in unauthorized 
employment at any point in time. Furthermore, it is reasonable to assume that the 
increased difficulty of finding employment for those that are not authorized to work 
is a function of the percent of new employees verified nsing the Web Basic Pilot. 

2. Employees without work authorization may receive a tentative nonconfirmation 
and quit upon being informed of the finding or tell the employer they will not 
contest and then have their employment terminated as required by the Web Basic 
Pilot. In this situation, the employee ean work during the time that the employer is 
waiting to input employee information (which is supposed to happen within 3 work 
days of hire). In this situation, the impact of the tentative nonconfirmation is a 
function of both the time the employee worked and the time it took the employee to 
find a new job. For example, if an employee who would otherwise be continually 
employed repeatedly works for three work days and then searches for a new job for 
three work days, the employee is working for only 50 percent of the available work 
days. If this were the pattern for all employees, the result would presumably be a 50 
percent reduction in unauthorized employment at any point in time. If some 
employees decide that working 50 percent of the time is not preferable to returning 
home (and/or potential employees decide not to come to the United States because 
of this situation), there would be an even greater decrease in unauthorized 
employment. 

3. Employees without work authorization may receive a tentative nonconfirmation, 
contest it, be found to be not work-authorized and have their employment 
terminated, as required by the program. In this situation, the employee can work 
during the time the case is being contested (10 Federal work days if the employee 
takes the maximum time as well as the time the employer is waiting to input 
employee information for a total of 13 Federal work days). Assuming again 3 days 
without employment between jobs and the same pattern existing for all employees 
not authorized to work, employees would be unemployed for 19 percent of the time 
and unauthorized employment would be reduced by 19 percent at any point of time. 
The number of employees finding it preferable to return home or not immigrate to 
this country would be much smaller under this scenario than the preceding. 
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4. Employees without work authorization may receive a tentative nonconfirmation, 
tell their employer they plan to contest it, work during the allotted contesting period 
but never undertake the steps necessary to contest the tentative nonconfirmation. 

The impact of this scenario on unauthorized employment would be the same as in 
the preceding example. 

The above scenarios do not take into account ways that employees without work 
authorization and those persons who help them find employment may adapt their behavior 
in response to the Web Basic Pilot - especially if an expanded program modeled after the 
current Web Basic Pilot were to be implemented. Most importantly, as employees learn 
more about how the Web Basic Pilot works, it is likely that employees will more 
frequently obtain counterfeit, borrowed, or stolen documents with information about 
persons who are work-authorized. Of particular relevance to this discussion is the case 
study finding that a few unauthorized workers at one employer reported that they incurred 
large costs associated with buying new social security cards/numbers in order to re-apply 
for a job with the same employer once they were terminated. 

Since the cost of fraudulent or stolen documents for work-authorized persons is 
presumably higher than counterfeit documents with information about non-existent 
persons, the primary deterrent value of the program, in the long run, may well be to 
increase the cost of obtaining unauthorized employment which, in mm, would presumably 
reduce unauthorized employment; however, the amount of such reduction cannot be easily 
specified. The increased cost of such documents will depend on the extent to which the 
difficulty and expense of obtaining fraudulent, stolen, or borrowed documents is increased 
by advances in incorporating security features into the documentation employees are 
required to show during the verification process. 

This section will discuss what evaluation information exists that sheds insight into how the 
program is operating to reduce unauthorized employment within the context of the 
preceding discussion. 

2. Findings 

JL Discouraging Employees FromApflying to Web Basic Pilot Employers 

It is not clear to what extent the Web Basic Pilot currently discourages potential 
employees without work-authorization from applying to pilot employers. In the case 
smdy, one case smdy employer reported receiving fewer applications from people who 
were not work-authorized because their practice of verifying employment authorization 
had become well known among the local population. However, another employer indicated 
that its use of the Web Basic Pilot had not discouraged unauthorized workers from 
applying. Even though the local population was aware that the employer was verifying 
work-authorization, it was well-known that employees could work for several weeks or 
even months before being terminated because the employer allowed employees to work 
during the contesting process. None of the case study employers indicated that that 
program discouraged any authorized workers from applying. 
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b. Program Usa ge 

As discussed above, the effectiveness of the Web Basic Pilot program is dependent upon 
how quickly employees can find employment if they quit or are fired because of the 
program. Because of this, to effectively decrease unauthorized employment, it is necessary 
for the program to enroll employers and verily employees. As seen in Chapter III, usage of 
the Basic Pilot program has increased over time; however, less than 1 percent of the 
establishments in the United States are enrolled in the program. 

c. Program Findings of Unauthorized to Work or Final Nonconfirmation 

Some employees without work authorization are found to be unauthorized to work or 
obtain final nonconflrmations, leading to their employment being terminated. As 

discussed in Chapter III, the Web Basic Pilot returned conclusive findings that only 299 
employees were determined to be not work-authorized between June 2004 and March 
2006. However, more than 100,000 other verifications resulted in tentative 
nonconfirmations that were not properly contested and became final nonconflrmations.**^ In 
some cases, employees receiving tentative nonconfirmations were either not notified by 
their employers of the tentative nonconfirmation or the employees decided not to contest 
because of reasons other than believing they were not work-authorized. However, it is 
likely that most of these tentative nonconfirmation cases that became final 
nonconfirmations were, in fact, associated with employees who were not work-authorized. 
Indeed, the case studies indicated that this appears to be the case. However, the case study 
also found that a few work-authorized employees did not contest the tentative 
nonconfirmation findings because they were given insufficient or incorrect information by 
the employer — or in some cases the employer took care of the tentative nonconfirmation 
for the employee. 

It also is likely that the estimated number of final nonconfirmations is somewhat biased 
upward, because some of the cases that appear to be final nonconfirmations may reflect 
technical errors attributable, for example, to employers’ receiving written confirmation of 
work authorization from SSA but not resubmitting the case to SSA, as required by the 
Basic Pilot program. Since USCIS procedures require Federal input of case findings, this is 
not usually an issue with cases that are resolved by USCIS. However, the current database 
construction does not allow overriding a USCIS finding of final nonconfirmation, if the 
employee or employer requests further consideration of the case after the 10-day period 
expires and the employee is then found to be work-auftiorized, so these cases also appear to 
be final nonconfirmations on the transaction database. If USCIS is made aware of such 
cases, staff will notify the employer that a worker is work authorized even if the final 
outcome shows up as a final nonconfirmation in the system. 


Approximately half of these employers transferred from the original Basic Pilot to the Web Basic Pilot. 

These include tentative nonconfirmation cases that were not referred by employers to either SSA or 
Department of Homeland Security plus cases that the cii^)loyer referred but the employee did not complete 
the process of contesting the tentative nonconfirmation. 
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d. Possible Future Use of the Web Basic Pilot to Further Reduce the 
Employment OF Noncitizens Without Work Authorization 

The Web Basic Pilot transaction data could be used to identify cases in which some types 
of fraud are highly likely. For example, counterfeiters may make multiple copies of a 
Social Security card using the same social security number (SSN) or a “green card” with a 
particular Alien number (A-number). To the extent it is possible to identify certain types of 
fraudulent cases, such as multiple uses of the same card numbers, with a high degree of 
certainty from transaction database information, it would be possible to incorporate this 
information into the Weh Basic Pilot process for special handling. For example, these 
cases might be subject to an expedited secondary verification process, so that the worker, 
who is presumably not work authorized, would have less time to work during the case 
resolution process. The advisability of this is heightened by the fact that some employers 
are actually encouraging workers to say they will contest in order to take advantage of the 
10-day period allowed for resolving tentative nonconfirmations so they can work during 
this period. 

This section provides information on transaction database cases in which the same SSNs or 
A-numbers appear frequently as a first step in identifying ways that the program might be 
modified to increase the probability of coirectly detecting identity fraud. 

Exhibit IV-1 summarizes the frequency of multiple SSNs in the Web Basic Pilot 
transaction database. About 10 percent of the 1.3 million transactions (approximately 
134,000 transactions) entered from June 2004 thru March 2006 involved multiple SSN 
cases. That is, approximately 66,000 SSNs appeared on the database at least twice. While 
almost all of the multiple SSNs were used only two or three times, which is less indicative 
of fraud patterns, 59 SSNs were used six or more times. 

Exhibit IV-1: Frequency of SSN Dupiicates in the Transaction Database, by 
Citizenship Status on the Form 1-9 


Number of times SSN AU Citizen Noncitizen 


was listed 

Number 

Percent 

Number 

Percent 

Number 

Percent 

All duplicated SSNs 

63,044 

100 

48,613 

100 

14,431 

100 

2 

56,786 

90.1 

44,096 

90.7 

12,690 

87.9 

3 

5,251 

8.3 

3,818 

7.9 

1,433 

9.9 

4 

792 

1.3 

552 

1.1 

240 

1.7 

5 

156 

0.2 

106 

0.2 

50 

0.3 

6 

42 

0.1 

29 

0.1 

13 

0.1 

7 

8 

0.0 

7 

0.0 

1 

0.0 

8 

6 

0.0 

3 

0.0 

3 

0.0 

9 

2 

0.0 

2 

0.0 

0 

0.0 

17 

1 

0.0 

0 

0.0 

1 

0.0 


SOURCE: Web Basic Pilot transaction database 


Exhibit IV-2 indicates the Web Basic Pilot system outcomes for the SSNs that were on the 
transaction database six or more times between June 2004 and March 2006. A total of 392 
transactions were made with the 59 SSNs. Of those, 72 percent were found to be work- 
authorized instantly by SSA and additional 6 percent were verified instantly as work- 
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authorized by USCIS, while only 17 percent were found to be final nonconfirmations or 
unauthorized to work. 


Exhibit IV-2: Web Basic Piiot System Outcomes for the 59 SSNs on the Transaction 
Database Six or More Times 


Outcome 

Number 

Percent 

All outcomes, total 

392 

100.0 

Initially work -authorized by SSA 

283 

72.2 

SSA Final nonconfirmation 

26 

6.6 

First stage work-authorized by USCIS 

25 

6.4 

Second stage work-authorized by USCIS 

18 

4.6 

USCIS final nonconfirmation 

33 

8.4 

Work-unauthorized bv USCIS 

7 

1.8 


Similarly, about 15 percent or 35,000 transactions (of 227,000) for noncitizen transactions 
had duplicate A-numbers. Ninety-five percent of them are on the transaction database two 
or three times. One A-number is used 1 1 7 times from June 2004 thru March 2006 (not 
shown in an exhibit). When the system outcomes were examined among those A-numbers 
that were on the transaction database 20 or more times, 76 percent were found to be final 
nonconfirmation or unauthorized to work, while only 24 percent were verified as work- 
authorized (see Exhibit IV-3). 


Exhibit IV-3: Web Basic Pilot System Outcomes for the 23 A-numhers on the 
Transaction Database 20 or More Times 


Outcome 

Number 

Percent 

All outcomes, total 

819 

100.0 

Initially work-authorized by SSA 

193 

23.6 

SSA Final nonconfirmaiion 

523 

63.9 

First stage work-authorized by USCIS 

0 

0.0 

Second stage work-authorized by USCIS 

1 

O.I 

USCIS final nonconfirmaiion 

101 

12.3 

Work-unauthorized bv USCIS 

1 

0.1 


Most of the transactions with the SSNs or A-numbers that were used only two or three 
times are probably legitimate transactions. Some are probably employer errors in inputting 
cases that were not identified by the transaction database cleaning routines. Others may 
well belong to temporary workers or others with frequent job turnovers or who were hired 
by more than one pilot employer. The transactions with the SSNs or A-numbers that were 
used often are more likely to represent use of fraudulent documents. It should be possible 
to develop algorithms that would identify likely fraud cases, based on multiple SSNs or A- 
numbers. The effectiveness of this methodology would also increase with the size of the 
program, since the greater number of eases processed for workers without work- 
authorization could be expected to yield greater numbers of SSNs and A-numbers that are 
clearly used in patterns that cannot be easily explained other than through fraudulent use. 
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D. Protecting Against Verification-related Discrimination 
1. Background 

One of the important Memorandum of Understanding (MOU) provisions is that employers 
should not discriminate “unlawfully against any individual in hiring, firing, or recruitment 
practices because of his or her national origin, or in the case of an individual protected by 
law... because of his or her citizenship status.” However, this provision does not impose 
new restrictions on pilot employers; it simply reiterates laws applicable to all employers, 
which both pilot and non-pilot employers may violate to some degree. This section focuses 
on the issue of whether the Web Basic Pilot has had an impact on the level of 
discrimination against work-authorized foreign-bom employees. Related issues such as 
determining the level of employment discrimination in the United States and any 
discriminatory impact of the Form 1-9 employment verification system are beyond the 
scope of this evaluation and will, therefore, not be discussed in this report. 

Discrimination is defined in this document as adverse treatment of individuals based on 
group identity. In employment, discrimination refers to differential treatment based on 
characteristics, such as citizenship or ethnicity that are unrelated to productivity or 
performance. Discriminating in any way on the basis of spoken accent, facial or racial 
characteristics, or surname is also illegal."*^ Discrimination can occur because employers 
intentionally treat members of a group protected by law differently than others. However, 
it can also occur unintentionally if employers’ actions have a disparate impact on protected 
group members. 

This report focuses on differences between work-authorized foreign-bom employees and 
U.S.-born employees. The implicit assumption is that foreign-bom employees are more 
likely than U.S.-bom employees to be subject to discrimination based on one or more of 
the following characteristics that might lead employers to question whether the employees 
have work authorization: citizenship, ethnic identity, spoken accent, or surname. This does 
not mean that all employees within the foreign-bom category have traits that would lead 
employers to characterize them as belonging to one or more of the protected groups. It also 
does not mean that all U.S.-bom employees are not in one of the protected groups. 
However, it is likely that there is a strong correlation between being in one of the protected 
groups of interest and place of birth. The evaluation team uses this approach because it is 
much easier to measure whether the employee was U.S.-bom than to determine whether 
the employee has any of the indicated characteristics. 

Within the foreign-bom category, differences between citizens and noncitizens are also 
examined. This distinction is made because previous evaluations have found that there are 
differences in the erroneous tentative nonconfinmtion rates between these two groups that 
are likely to affect disparate impact discrimination. 


Brett, 1998. 
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Employment discrimination can occur at all stages of employment, including recruitment, 
hiring, placement, compensation, training, evaluation, disciplinary action, treatment on the 
job, and dismissal. Conversely, employers can take actions designed to prevent 
employment discrimination by aggressively recruiting groups historically underrepresented 
in their industries. Since the Web Basic Pilot procedures primarily affect recruitment, 
hiring, and the initial post-hiring period, this section of the report focuses on the effect of 
the Web Basic Pilot program during these initial stages of the process. 

One goal of automated employment verification as envisioned by the framers of IIRJRA 
was to reduce discrimination introduced by the Form 1-9 verification process; however, 
there has not been consensus among stakeholders about the potential impact of the IIRJRA 
pilot programs on discrimination. The General Accounting Office (GAO) and others had 
reported that the employment verification procedures specified by the Immigration Reform 
and Control Act of 1986 led to an increase in discrimination, in large part because 
employers were unsure of their ability to correctly identify individuals without work 
authorization. In this situation, some employers found it easier not to recruit and hire 
noncitizens and/or individuals who appeared to be foreign-bom. Giving employers a better 
employment verification tool should make them more comfortable with their ability to 
verify employees and, therefore, make them more likely to recruit and hire individuals who 
appear to be foreign-bom. 

On the other hand, advocates for immigrant rights have pointed out that the degree of harm 
engendered by the IIRIRA pilot programs could be considerable, even if employers 
completely follow the procedures designed to protect immigrant rights. They contend that 
work-authorized individuals bora outside of the United States are more likely than U.S.- 
bom workers to need to straighten out their SSA and/or USCIS records, which could result 
in missed time at work or other inconveniences. Further, some foreign-bom employees 
may quit their jobs rather than contact USCIS, because diey are afraid that contacting 
USCIS may create problems for them or a family member or because they believe it is 
easier to find another job elsewhere than to contest their cases. Even greater harm to work- 
authorized noncitizens is likely when employers fail to follow the pilot procedures. 

Compared to the Basic Pilot program, the Web Basic Pilot could potentially result in less 
discrimination associated with tentative nonconfinnations issued to work-authorized 
employees because of improvements in the tutorial and information available over the web 
designed to ensure that employers understand fiieir responsibilities. Furthermore, the edit 
checks included in the system should reduce data entry errors that would have otherwise 
led to tentative nonconfirmations, decreasing the rate of erroneous tentative 
nonconfirmations. 

The next section first examines the question of whether the Web Basic Pilot makes 
employers more willing to recruit and hire foreign-born workers. Next, it examines 


^ General Accounting Office, 1 990a. 
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whether the Web Basic Pilot verification process leads to discrimination against work- 
authorized employees after they are hired. 

Information in this section is based, in part, on employers’ self-reported behavior on the 
employer web survey. It also incorporates information from the case studies and from 
analyses of the transaction database. Comparison between the original Basic Pilot and 
Web-based Basic Pilot analyses will provide information on whether the changes 
implemented in the Web-based Basic Pilot program and other Federal actions have actually 
reduced the erroneous tentative nonconfirmation rate ftiat is a major underlying cause of 
discrimination associated with the original Basic Pilot program. 

Since the Web-based Basic Pilot procedures changed after October 2005, the impact of the 
change on the erroneous tentative nonconfirmation is examined. The major difference 
implemented at that time is that all noncitizen cases must be referred to USCIS for 
verification of work authorization status if the information provided by the employer 
matches the SSA database information. Prior to October 2005, the work-authorization 
status of many noncitizens who had permanent work authorization was verified by the 
SSA. 


2. Dm THE Web Basic Pilot Make Employers More Willing to Hire 
Foreign-Born Workers? 

A solid understanding of the impact of the Web Basic Pilot on employer willingness to hire 
foreign-bom individuals would require conducting a carefully controlled experiment. Such 
an approach has not been considered feasible in the IIRIRA pilot program evaltiations for 
political and practical reasons. It is, therefore, necessary to rely upon employer self- 
reported behavior for information about this key question. 

This evaluation reworded questions used in previous evaluations about employer 
willingness to hire foreign-bom individuals with the hope of obtaining more complete 
information about this aspect of the evaluation.**^ The first question asked of respondents to 
the employer Web survey was, “Do you think that this establishment is more or less 
willing to hire immigrants now than it was prior to when it started using automated 
employment verification?” Unless the respondent checked “don’t know,” the next question 
was, “Why do you think that this establishment is [INSERT RESPONSE OPTION FROM 
C8] to hire immigrants now than it was prior to using automated employment 
verification?” 


The original Basic Pilot survey asked “Do you diink that the pilot programs make participating employers 
more or less willing to hire immigrants?” The follow up question asking them to clarify their response was 
not asked of employers that said it had no effect. Rewording the question has the disadvantage of precluding 
the comparison of responses from the Web Basic Pilot and the original Basic Pilot; however, the evaluation 
team believed that the additional information from the reworded questions outweighed the loss of 
comparability, especially since there is no a priori reason to expect that Web Basic Pilot employers would be 
more or less willing to hire immigrants than original Basic Pilot employers. 
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Most Web Basic Pilot users reported that the Web Basic Pilot made them neither 
more or less willing to hire immigrants^ Approximately 62 percent of employers 
reported that the Web Basic Pilot neither increases nor decreases their willingness to hire 
immigrants. Many employers who reported diis opinion said that all qualified applicants 
are given an equal chance for employment. Others indicated that the use of the Web Basic 
Pilot is a change in process, not a change in hiring practices. Another 19 percent of 
employers said that the Web Basic Pilot makes the establishment more willing to hire 
immigrants. The main reasons cited for diis opinion are that the Web Basic Pilot is a 
valuable tool for employment verification; it provides security and confidence in hiring 
authorized workers, it offers immediate verification that results in a more efficient process, 
and it decreases employer liability. Only 4 percent of the users reported decreased 
willingness. Furthermore, examination of the responses for those employers that reported 
they are “less willing” shows that most of them did not understand the question. They 
appeared to be saying that they are not willing to hire people that are not work-authorized. 

Since the percentage of employers that are more willing to hire immigrant employees is 
larger than the percentage indicating that they were less willing, it is reasonable to 
conclude that the percentage of employers willing to hire immigrants has increased and, 
therefore, that the net effect of the change is an increase in employers’ willingness to hire. 
This is consistent with the GAO premise that a better employment verification system is 
likely to make employers more comfortable in hiring immigrants. 

3. What Impact Did Erroneous Tentative Nonconfirmation Findings Have 
ON Discrimination? 

The impact of receiving an erroneous tentative nonconfirmation on discrimination can be 
viewed as the product of two factors - the degree to which specified groups differ in their 
tentative nonconfirmation rates and the size of the negative impact of receiving erroneous 
tentative nonconfirmations on those receiving them. If either of these factors is non- 
existent, then discrimination can be said not to occur. In other words, if foreign-bom 
individuals were no more likely than U.S.-born individuals to receive tentative 
nonconfirmations, the tentative nonconfirmation process would not result in inadvertent 
discrimination against foreign-bom persons. Similarly, if there were no negative impacts of 
receiving erroneous tentative nonconfirmations, there would be no inadvertent 
discrimination. This section examines these two factors separately. 

a. Are Work-Authorized Foreign-bor]^ Individvals Disproportionately 
Likel y to Receive Tent a tive Nonconfirma tjons? 

Ideally, the evaluation would compare the tentative nonconfirmation rates for work- 
authorized foreign-bom and U.S.-bom persons to answer the question of how much 
difference there is in the erroneous tentative nonconfirmation rates for these two groups. 
However, there is no easy way to determine with certainty which employees with final 
nonconfirmations are work-authorized. Furthermore, for fiiose final nonconfirmation cases 
without a match between the information employee input about employees and the SSA 
database, there is no available information about where the person was bom or citizenship 
status. This report, therefore, uses the tentative nonconfirmation rate among those who are 
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determined to be work authorized at some point in the verification process (“ever been 
authorized”) as a reasonable indicator of the discrepancies in the erroneous tentative 
nonconfirmation rates between the two groups.'^ 

As anticipated by immigrant rights advocates, foreign-born work-authorized 
employees are more likely to receive tentative nonconfirmations than are U.S.-born 
employees, thereby subjecting a greater percentage of foreign-born work-authorized 
employees to potential harm arising from the Web Basic Pilot process. Among 
employees verified, 0.7 percent of all ever-authori^d employees were found to be work- 
authorized after a tentative nonconfirmation. However, as seen in Exhibit IV-4 these rates 
were quite different for U.S. bom and foreign-bom employees. For U.S.-bora employees, 
this rate was 0.1 percent; for foreign-bom employees, the rate was 3.0 percent. 


Exhibit IV-4: Stage in the Web Basic Pilot Process at Which Authorization Occurred 
for Employees Found to be Work-authorized, by Citizenship and Birth Status 


Cateaorv 

U.S.-born 

(•/.) 

Total 

Foreign-born f%) 

Citizens Noncitizens 

Total 

C%) 

Total authorized without a tentative 
nonconfirmation 

99.9 

97.0 

89.1 

98.7 

99.3 

Total authorized automatically 

99-9 

92.2 

88.9 

92.7 

98.3 

Initial authorization by SSA 

99.9 

54.1 

88.3 

45.6 

90.5 

First stage authorization by USCIS 

0.0 

38.1 

0.6 

47.1 

7.8 

Second-stage authorization by USCIS 

0.0 

4.8 

0.3 

5.9 

1.0 

Total authorized after a tentative 
nonconfirmation 

0.1 

3.0 

10.9 

13 

0.7 

Authorized by SSA after a tentative 
nonconfirmation 

0.1 

2.1 

10.8 

0.2 

0.5 

Authorized by USCIS after a tentative 
nonconfirmation 

0.0 

0.9 

0.0 

1.2 

0.2 


SOURCE: Web Basic Pilot Transaction Database 


At least some of the difference between U.S.-born and foreign-bom ever-authorized 
employees receiving tentative nonconfirmations is that noncitizens are subject to having 
their information verified against both the SSA and USCIS databases. Therefore, 
noncitizens have two opportunities to receive tentative nonconfirmations 1 - one based on 
their SSN and the other based on their A-number. This problem is compounded by the fact 
that the USCIS database is not as up-to-date as the SSA database. Furthermore, some 
employers may make more mistakes when entering some foreign-sounding names than in 
entering names with which they may be more familiar, causing a nonmatch during the 
verification process. 

Foreign-born U.S. citizens are considerably more likely to receive erroneous tentative 
nonconfirmations than are work-authorized foreign-born persons who have not 


Foreign-bom employees may have inaccurate SSA information because they have not informed SSA about 
changes in their citizenship status; however, the citizenship status of native -bom U.S. citizens does not 
change over time, so this is not an issue for this pt^lation. 
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become U.S. citizens. Among foreign-bom employees verified by the Web Basic Pilot, liie 
percentage of ever-authorized employees found to be work-authorized after a tentative 
nonconfirmation was 1.3 percent for noncitizens compared to 10.9 percent for naturalized 
citizens. 

Determining the work-authorization status of all persons claiming to be U.S. citizens is 
currently the responsibility of SSA. The Web Basic Pilot program returns a work- 
authorized finding for foreign-bom persons claiming to be U.S. citizens if SSA records 
show that the person is a U.S. citizen or a noncitizen with permanent work-authorization 
status.**^ If the submitted SSN, name, and date of birth are consistent with SSA records, but 
SSA does not have information on citizenship and immigration status that permits finding 
the case work authorized, the Web Basic Pilot issues a finding of “Unable to confirm U.S. 
Citizenship.” Because SSA records frequently have citizenship and immigration status 
information that is not up to date, a relatively high percentage of naturalized citizens 
receive erroneous tentative nonconfirmations. 

If USCIS had accurate electronic information on naturalized citizens and could retrieve 
that information based on the person’s SSN, the solution to the current problem would be 
an easy one: the Web Basic Pilot could forward cases that might relate to naturalized 
citizens to USCIS for verification when SSA information on citizenship and immigration 
status employees does not permit verifying the employee as work-authorized. However, 
USCIS does not consistently have acciuate information about current citizenship status on 
its database, and in most cases where accurate information is available, it cannot be 
accessed by SSN. 

The inaccurate information at SSA reflects the feet that few people bother to update their 
citizenship/immigration status unless they are updating other information with SSA, such 
as a name change. The inaccurate information at USCIS arises from the fact that the former 
INS did not believe that it was authorized to maintain electronic records on naturalized 
citizens until that issue was clarified through legislation in 1996. Therefore, generally 
USCIS does not have electronic information on persons naturalized before that time. 
Furthermore, USCIS reflects U.S. citizenship status for persons who derived U.S. citizen 
status as children when one or both parents naturalized only when an application was filed 
and approved for certificates of citizenship on their behalf, which occurs in a small 
minority of cases. Even when USCIS has information on the citizenship status of 
naturalized citizens, it does not necessarily have their SSNs because the SSN has not 
always been a required field on the application for naturalization and is still not a required 
field for data entry. When this number is lacking for naturalized citizens, their USCIS 
records can only be accessed by A-number, however, A-numbers are not requested from 
naturalized U.S. citizens on Form 1-9, which is the basis for the information used in 


The erroneous tentative nonconfirmation rate would be even worse if a decision were to be made that 
persons claiming to be U.S. citizens with SSA records showing that they had permanent work -authorization 
status were not verified by SSA as work-authorized. 
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electronic verification. A policy decision was made when the Basic Pilot was first designed 
to treat all citizens equally and not to reveal to employers which citizens are naturalized 
and which are native-born. 

Reducing the erroneous tentative nonconfirmation rate for naturalized citizens to an 
acceptable level will not be easy or fast. However, inaccurate citizenship data for foreign- 
bom persons presents a significant problem that must be addressed for verification of 
employment status as well as for verification for other purposes that are becoming more 
prevalent, such as for receipt of public benefits and licensing. There are several steps that 
can be taken to address this problem that the evaluation team believes should be started 
expeditiously. 

The October 2005 procedural change for processing noncitizens appears to have 
resulted in an increase in the percentage of ever-authorized noncitizens who have 
erroneously received a tentative nonconflrmation. As discussed in Chapter 111, starting 
on October 21, 2005, a procedural change was implemented to how noncitizen cases were 
processed. Prior to that date, noncitizens who had SSA records indicating that they had 
permanent work-authorization were verified by SSA as work-authorized.'*^ The changed 
procedure required all noncitizen cases to be forwarded to USCIS to determine work- 
authorization status. As seen in Exhibit rV-5, the percentage of ever-authorized noncitizens 
who received tentative nonconfirmations rose from 1 .2 percent for the pre-October cases to 
1.6 percent for cases initiated after October 20. 


Exhibit IV-5: Percentage of Ever-authorized Persons Who Received a Tentative 
Nonconfirmation, by Birth, Citizenship Status, and When the Transaction was 
Initially Transmitted 





Forcifin-born (%) 

Total 

Catefiorv 

(%) 

Total 

Citizens Noncitizens 

(%) 

Through October 20, 2005 

0.1 

HI 

11.4 1.2 

0.8 

After October 20. 2005 

0.1 

■Bl 

10.0 1.6 

0.7 


SOURCE: Web Basic Pilot Transaction Database 


b. What Is the Impact on Employees of RECEiviyc Tentative 

Nonconfirmations? 

As stated above, the extent of discrimination against foreign-bom persons after hiring is a 
function of the impacts of receiving a tentative nonconfirmation on the employee. The 
smaller this impact is, the less the resulting discrimination. 

There are two primary ways that receiving a tentative nonconfirmation can have a negative 
effect on an employee. First, there are burdens associated with any adverse actions the 
employer may take against employees receiving tentative nonconfirmations. Secondly, 


Since September 2002, this information has been routinely verified by USCIS. Prior to that, the 
information was frequently but not consistently verified. 
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there are burdens associated with contacting SSA and/or USCIS. These two avenues are 
discussed separately in this section. 

i. Employer Behavior 

Employers are prohibited from taking any adverse actions against employees who receive a 
tentative nonconfirmation during the time that the employee is given to resolve his/her 
case. Both the employer survey and the case studies examined the extent to which 
employers followed this Web Basic Pilot requirement. 

The primary modifications of the original Basic Pilot that were likely to increase employer 
compliance with the requirements of the pilot programs was through enhancements to the 
training materials available to employers and the requirement that employers must pass a 
test on pilot procedures prior to using the system. When asked how many staff had 
completed the Web Basic Pilot online tutorial, 84 percent of employers indicated that all 
staff that currently used the system for verification had completed the tutorial. Only 1 
percent of employers indicated that no current system users had completed the tutorial. 

Employers do not always adhere to Web Basic Pilot procedures specified in the 
MOU, thereby increasing the possibility that work-authorized employees receiving 
tentative nonconfirmations will suffer adverse consequences. As described in Chapter 
III, the evaluation points to a number of ways in which employers fail to follow MOU 
provisions designed to protect work-authorized employees from harm. These infractions 
include using the Web Basic Pilot to verify job applicants or persons hired prior to the start 
of the Web Basic Pilot. They also include felling to notify employees of a tentative 
nonconfirmation finding and taking adverse actions, such as reduction in pay or training, 
during the time period in which the employee is entitled to contest the tentative 
nonconfirmation finding. 

It is also highly likely that some employees were not aware of costs — financial or 
otherwise — incurred because of tentative nonconfirmation findings. This is particularly 
trae when employers use the Web Basic Pilot to prescreen applicants for jobs. Employees 
are likely to be unaware of costs associated with tentative nonconfirmations if they are not 
offered jobs because of these findings. In particular, one case study employer that 
prescreened job applicants did not hire some applicants and did not inform them of a 
tentative nonconfinnation finding, thereby preventing these persons from contesting the 
findings or correcting their paperwork. Employees may also be unaware of certain types of 
adverse actions such as having withheld training or being assigned to work fewer hours 
during the time while they are contesting tentative nonconfirmations. 

ii. Burdens on Employees of Resolving Tentative Nonconfirmations 

Employees are the most knowledgeable respondents for determining the burdens of 
contacting the SSA or USCIS to resolve erroneous tentative nonconfirmations. Even 
though the employees interviewed for this study are not representative of all employees, 
their experiences are illustrative of the types of impacts employees have and provide some 
insight into the financial and nonfmancial costs of resolving tentative nonconfirmations. 
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Most interviewed employees who received tentative nonconilrmations reported no 
costs associated with resolving the finding; however, some employees did incur 
tangible costs, and other employees may have incurred costs that they were not aware 

of. Among the interviewed employees who had been notified of a tentative 
nonconfirmation finding, very few reported having any specific costs. Several interviewed 
employees at one employer were not allowed to start working until they resolved the 
problem, but these employees did not provide an estimate of the cost of lost work. 

Most of the 28 employees that went to an SSA office reported that they did not have to 
spend much time at the local SSA offices either waiting or speaking with a representative. 
Three employees reported having to wait for approximately 2 hours, and two employees 
reported the process took them all day. Another employee took the whole day off and lost 
that day’s wages because he was not sure how long the process would take. 

E . Safeguarding Privacy 

1. Background 

One of the IIRIRA requirements for the Web Basic Pilot is that it provide a verification 
system that protects the privacy and confidentiality of employees. The Web Basic Pilot 
system was, accordingly, designed to protect the confidentiality and privacy of employee 
information against unauthorized use at both the Federal and employer levels. These 
protections are in addition to the multiple barriers SSA and USCIS employ to prevent 
unauthorized external access to their systems. This section summarizes the evaluation 
findings related to data privacy and confidentiality. 

The most recent IIRIRIA pilot evaluations did not find significant evidence of problems 
with safeguarding employee privacy. However, using a web interface constitutes a 
significant change in the way the Basic Pilot works that could, at least in theory, have an 
impact on employee privacy. 

In addition to potential privacy problems due to system weaknesses, privacy problems may 
arise during the tentative nonconfirmation process, if employers do not tell employees 
about tentative nonconfirmations in private. Employers should respect employee privacy 
by telling those employees receiving tentative nonconfirmations about the finding and 
explaining procedures required to resolve the finding in private. This obvious safeguard 
was not reflected in either previous or current employer training materials and it was, 
therefore, posited that little change would be observed to this behavior. 

2. Findings 

a. Federal Safeguards Against Privac\ Violations 

The following safeguards are built into the Web Basic Pilot system to protect against 
possible security breaches: 

Federal privacy responsibilities. Federal Government safeguards protect access to 
SSA and USCIS databases by limiting their use to authorized SSA and USCIS 
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personnel and contractors. In addition, the Federal Government processes queries 
only for authorized employers that have signed an MOU. These employers are 
identified through establishment access and user identification codes. 

Passwords. Each person using the system is expected to have an individual user 
identification number and password. The passwords must be changed every 45 
days. The employer is required to notify USCIS and remove old user identification 
numbers and passwords from the system when personnel leave employment or no 
longer perform verifications as part of their job responsibilities. 

There is little increased risk of misuse of Web Basic Pilot information by Federal 
employees. Use of the Web Basic Pilot increases the risk of improper disclosure or use at 
the Federal level only to the extent that it slightly increases the number of Federal 
employees and contractors who have access to systems information. The security 
procedures that SSA and USCIS use to protect all of their databases continue to be in 
effect when their personnel and contractors use Web Basic Pilot data. These security 
procedures limit access and safeguard employee and employer information provided by 
Web Basic Pilot users.'^® 

One possible weakness of the system is that someone wishing access to the system may 
pose as an employer and get access to the system by signing an MOU. There are not now 
safeguards in place to prevent this. Furthermore, the additional automation of the 
registration process may well make such security breeches more likely. 

b. Employer Beha vior Designed to Protect Employee Privacy 

Employers did not consistently convey information about Web Basic Pilot tentative 
nonconfirmations in a private setting. Employers may violate employees’ privacy by not 
being sensitive to the need to be discreet in discussing verification problems with their 
employees. Almost all employers (95 percent) reported that they always inform employees 
of tentative nonconfirmation findings in private, compared to 90 percent in the original 
Basic Pilot evaluation. However, the case study revealed that even though employers 
reported that employees were always notified in private, there were exceptions at each of 
the four case study employers where employees were regularly notified. One employer 
sometimes notified a group of employees who all received tentative nonconfirmation 
findings and were all participating in the same training session; one employer reported that 
they requested that the employees’ supervisors also be present at “private” notification 
meetings; however, only a few employees reported that their supervisors were in fact 
present at the meeting. One employer sometimes told employees of a problem with their 
verification in a public location where other employees could hear. A few employees 
reported that the employer posted a list of names of those who were “not authorized to 


As made clear in recent cases in which Federal databases Imve been stolen, Federal safeguards are not 
always adequate to ensure privacy; however, given that the data in the databases used by the Web Basic Pilot 
are already available in other Federal databases, it is unlikely that the program significantly increases the 
likelihood of misuse of the system by Federal employees. 
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work.” Another employer sometimes told employees in a public place where other people 
were around, but where only the employee could hear. 

F. Avoiding Undue Employer Burden 

1. Background 

One of the stated goals of the IIRIRA pilot programs is to avoid unnecessary burden on 
employers. In addition to examining employer cost and burden, it is useful to examine 
costs incurred by the Federal Government and employees during the verification process. 

If a larger scale version of the Web Basic Pilot were to be implemented, employers might 
be asked to absorb a larger share of the costs to offset some or all Federal and employee 
expenses. Further, it is necessary to consider all costs to determine whether the pilot is 
cost-effective. 

The cost figures in this section must be viewed as estimates. The cost information provided 
by employers in the web survey is sometimes based on actual records and sometimes on 
their best estimates. The employee information presented in this section is based on 
employees in the case study. These cases are illustrative but not representative of all 
tentative nonconfirmation cases. 

The Web-based Basic Pilot incorporates changes designed to make the system significantly 
easier for employers to use than was true for the original Basic Pilot. An important 
question is, therefore, whether the web-based version of the Basic Pilot reduced employer 
burdens and costs compared to the original Basic Pilot program. 

2. Findings 

The majority of employers reported that they spent $100 or less in initial set-up costs for 
the Web Basic Pilot and a similar amount annually for operating the system. Eighty-four 
percent of employers that used the Web Basic Pilot reported spending $100 or less for 
start-up costs, and 75 percent reported spending $100 or less annually for operating the 
system while only 4 percent of employers reported that they spent $500 or more for start- 
up costs, and 1 1 percent reported spending $500 or more annually for operating costs. 

The most frequently mentioned specific start-up costs were for training (40 percent), 
telephone fees for Internet access (10 percent), and computer hardware (9 percent). The 
most frequently mentioned operating costs were related to training of replacement staff (20 
percent), wages for verification staff (17 percent), and computer maintenance (15 percent). 
However, not all costs associated with a new system can be easily quantified. Employers 
may also incur indirect costs for start-up, such as reassignment of employees, additional 


See Chapter II for a discussion of this issue. 
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recruitment, and delayed production.^* Approximately 97 percent of the establishments 
reported that the indirect start-up costs were either not a burden or were only a slight 
burden, and a similar percentage of the eiTq)loyers reported that indirect costs associated 
with maintaining the system were either not a burden or were only a slight burden (97 
percent). 

Although the Web Basic Pilot was not burden free for employers that used it, most 
employers reported that the benefits of using the Web Basic Pilot outweighed its 
disadvantages. As stated previously, 88 percent of the employers who had participated in 
both the original Basic Pilot and Web Basic Pilot reported that the benefits of the Web 
Basic Pilot are stronger than its disadvantages. Another 12 percent believed that the 
benefits and disadvantages were of approximately equal value. For these employers, any 
increased employment verification burden is presumably more than offset by the benefits 
obtained from the program, and it is reasonable to conclude that these employers believed 
that any extra burden of the Web Basic Pilot was justified by its benefits. 

G. Summary 

This chapter has presented the following conclusions: 

• Although the Web Basic Pilot provides employers with a tool for identifying 
employees who have presented counterfeit or altered documents indicating that 
they are work-authorized, it generally does not detect identity fraud that occurs 
when borrowed or stolen documents are used or when counterfeit documents with 
information about work-authorized persons are used. 

• The Web Basic Pilot appears to be effective in reducing the level of unauthorized 
employment at participating establishments. However, the failure of employers to 
consistently terminate the employment of workers who received final 
nonconfirmations would threaten the effectiveness of a larger scale electronic 
employment verification program. 

• The Web Basic Pilot apparently decreased discrimination in recruiting and hiring 
foreign-bom employees because of increased employer willingness to hire work- 
authorized foreign-bom employees; this willingness resulted from employers’ 
increased confidence in their ability to distinguish between employees with and 
without work authorization. However, the Web Basic Pilot increased discrimination 
against work-authorized foreign-bom employees after employment, because 
foreign-bom employees, especially foreign-bom citizens, are more likely than U.S.- 
bom employees to receive tentative nonconfirmation findings, with the attendant 
burdens that entails. 


Delayed production occurs when employers have to slow production for some reason. For example, this 
could occur with the Web Basic Pilot if employers fired someone because of a final nonconfirmation, and 
production slowed while the employer looked for a replacement. 
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• SSA and USCIS took reasonable precautions to protect the security of the Web 
Basic Pilot Federal databases. However, some employers did not consistently 
inform employees of tentative nonconfirmation findings in private. 

• It appears that most employers that used the Web Basic Pilot did not find it unduly 
burdensome. It also appears that Web Basic Pilot employers found the process less 
burdensome than was true for original Basic Pilot employers. 
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CHAPTER V. RECOMMENDATIONS FOR IMPROVING 
THE WEB BASIC PILOT PROGRAM 

This chapter lists recommended changes to the Web Basic Pilot program based on the 
evaluation to date. Since the evaluation is not yet complete, it is possible that the additional 
data analyses planned for the final report will lead the evaluation team to revise some of 
the following recommendations, as well as add new recommendations. Because of the 
ongoing nature of the evaluation, some of the recommendations listed here flow out of 
work that has not yet been fully incorporated into earlier chapters. 

A. Address High Erroneous Tentative Nonconfirmation Rate 
FOR Naturalized Citizens 

The Social Security Administration (SSA) and the U.S. Citizenship and Immigration 
Service (USCIS) need to address the unacceptabiy high erroneous tentative 
nonconfirmation rate for foreign-born U.S. citizens. Reducing the unacceptably high 
tentative nonconfirmation rate for naturalized citizens will not be easy or fast, since neither 
SSA nor USCIS consistently has the information needed to verify their work-authorized 
status. Furthermore, not all information can be extracted from the USCIS database based 
on Social Security numbers (SSNs), the only identifier on the Form 1-9 for persons 
claiming to be U.S. citizens. The recently initiated USCIS Digitization Project may, over 
time, assist in filling in some of the gaps in USCIS electronic records. 

• USCIS and SSA should arrange for a one-time electronic transmittal of USCIS 
information for all persons having information in USCIS databases indicating that 
they are naturalized citizens. This information should not be restricted to 
individuals for whom USCIS has SSNs, since SSA is often able to uniquely 
identify persons on their database from other information (i.e., name, date of birth, 
and country of birth). 

• USCIS adjudicators should ensure that applicants for U.S. citizenship include their 
SSN on the application form. USCIS should electronically send the SSN, name, 
date of birth, and new citizenship status to SSA at the time that the U.S. citizenship 
is acquired. 

• USCIS should develop a way of capturing information (including SSN) about 
children under age 1 8 who derive U.S. citizenship at the time their parents are 
naturalized, so that their USCIS records regarding citizenship status are accurate, 
regardless of whether they apply for Certificates of Citizenship for them. This 
information should routinely be transmitted to SSA. 

• USCIS should work with the U.S. Department of State’s Passport Agency to 
develop a mechanism to electronically capture information on persons who are first 
documenting their derived U.S. citizenship status through requesting and being 
issued a U.S. passport. The information captured should be sufficient to positively 
match individuals to USCIS records and used to update them. This information 
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should also be communicated to SSA, so that its records can be updated. Again, to 
the extent possible, a one-time data merge should be performed and a mechanism 
established for routine transmittal of information for future cases. 

• USCIS should update its electronic records to reflect U.S. citizenship status by 
manually inputting pre-1996 naturalization and citizenship information as well as 
SSNs available in retired paper A-files. This information should be shared with 
SSA. 

• USCIS and SSA should consider giving employees who claim to be U.S. citizens 
on the Form 1-9 and who receive a tentative nonconfirmation finding of “Unable to 
confirm U.S. Citizenship” an option to provide their former A-numbers to expedite 
verification of their work authorization status. The Notice of Tentative 
Nonconfirmation could be used for this purpose, so that employees would have 
three choices (to not contest, contest immediately, or ask USCIS to check its 
database based on an indicated A-number and then contest with SSA if USCIS 
cannot confirm work authorization status). If die last option is selecte4 the 
employer would either be told that die employee is work-authorized or be told to 
issue a referral letter for the employee to visit an SSA field office. 

• SSA should conduct outreach activities to encourage naturalized citizens, especially 
those with derived citizenship, to update their SSA records accordingly. 

B. Explore Ways of Using Database for Monitoring Employers 

In preparation for the likely passage of legislation requiring mandatory employment 
verification, USCIS should continue exploring options for ways to use the transaction 
database to identify employers that are not properly following Basic Pilot procedures. 
Examples of such indicators are as follows: 

• A high rate of duplicate SSNs and A-numbers submitted by an employer, given its 
size, industry, and location, may indicate an employer knowingly hiring 
unauthorized workers; 

• An unusually low number of queries, given employer location, industry, and size, 
may point to selective verification of employees; 


This assumes that the recommendation discussed elsewhere on inputting information on the employee’s 
decision about contesting is also adopted. 

In addition to publicity campaigns, other outreach efforts may be warranted. For example, in some areas 
SSA attends naturalization ceremonies to encourage and assist new citizens in updating their citizenship 
status in SSA records at that time - a practice that could be broadened. In locations where SSA cannot attend 
naturalization ceremonies, SSA could provide a handout for USCIS to distribute instructing new citizens on 
how to correct their SSA record. 
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• An unusually high or low percentage of employees (either total or foreign bom) 
receiving tentative nonconfirmations, given employer location, industry, and size, 
may point to an employer selectively verifying employees who appear to be 
foreign-bom or failing to verify those believed not to be work authorized; 

• Initiated dates prior to hire dates constitute an indicator of prescreening; 

• Initiated dates well after hire dates may indicate that the employer is verifying 
persons other than new hires; 

• An imusually large number of queries, given the size, industry, and location of the 
employer, may indicate that the employer is prescreening job applicants or persons 
other than new hires; 

• An unusually small percentage of SSA/USCIS tentative nonconfirmations that are 
referred to SSA/USCIS, given the size, industry, and location of the employer or an 
unusually high percentage of referred cases becoming '‘No Shows” may indicate an 
employer not properly notifying employees of their right to contest tentative 
nonconfirmation findings; 

• No queries being submitted by an employer above a specified threshold size may 
indicate that the employer is not using the system; although not necessarily a 
serious issue under a voluntary system, this would require followup in a mandatory 
system; and 

• A significant number of cases more than 2 weeks old that do not have closure codes 
signifies that the employer is not properly closing cases. 

C. Request Legislative Changes 

Consideration should be given to requesting legislative changes to the following Basic 
Pilot procedures, requested by employers: 

• Extension of the time to enter information for new employees to 5 days after hire to 
accommodate the needs of large employers and employers where verifications for 
several sites is centralized; and 

• Allowing prescreening of job applicants within carefully prescribed parameters. 

D. Establish Notification Guidelines 

USCIS should establish guidelines that provide specific time frames for notifying 
employees of tentative nonconfirmations and for terminating employees subsequent 
to receiving final nonconfirmation or unauthorized findings. Without specific 
timeframes for notifying employees of tentative nonconfirmation findings and terminating 
employees with final nonconfirmations, employers can allow the verification process to 
become protracted and unauthorized workers to work for extended periods, thereby 
reducing the effectiveness of the program. 
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E. Automate SSA’s Process for Handling Tentative 
N ONCONFIRMATIONS 

SSA should institute a process through which tentative nonconfirmations for SSA 
mismatches are controlled through an automated system similar to that which USCIS 
uses. Automating the SSA secondary verification process would tighten SSA procedures 
and make SSA more accountable for providing results for cases they resolve. It would also 
decrease SSA and employer burden and make the transaction database more accurate. 

Until this is done, monitoring of the transaction database should check whether employers 
are incorrectly resubmitting tentative nonconfirmation cases resolved by SSA as new 
cases. 

F. Make Additional Changes to Tutorial 

Additional changes should be made to the tutorial to further improve its effectiveness. 

The following changes are recommended: 

• When questions are answered incorrectly, the tutorial should provide and explain 
the correct response to ensure that the user understands the material. 

• Periodic retesting and, if need be, refresher training should be used to ensure that 
material has not been forgotten; this will also discourage the observed practice of 
assuming another user’s name and password to avoid the tutorial and test, 

• Training modules for staff other than system users and administrators should be 
developed to provide training and help prevent violations of procedures that are the 
responsibility of staff other than system users. For example, management and 
supervisors need to be aware that they may not take adverse actions against 
employees while they are resolving a tentative nonconfirmation. Additionally, 
Human Resources staff may be unaware that the policies they promulgate on 
training or pay while tentative nonconfirmations are being contested are in 
violation of the Memorandum of Understanding (MOU) and the statute. The 
training material developed should also include suggestions on how to monitor 
other staff members involved in the process. 

• Further clarification of employer responsibilities needs to be incorporated in the 
tutorial, including the importance of the following: 

Reviewing the screen to double-check the data they input into the Web Basic 
Pilot before sending the information to SSA and USCIS; 

Notifying employees of tentative nonconfirmation findings and giving them a 
copy of the Notice of Employee of Tentative Nonconfirmation and, when 
appropriate, the appropriate notification letter; and 

Informing employees of tentative nonconfirmation findings in private. 
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G. Modify the Systems to Enhance User-Friendliness 

The Web Basic Pilot System should be modified to further enhance its user- 
frieiidliness. 

• Modify the training materials and tutorial to clarify issues that confused some of 
the case study employers. 

The Web Basic Pilot tutorial should address the question of the definition of a 
“new hire” to help employers understand the critical concept of prescreening. 
This clarification is especially important for temporary help and employment 
agencies. 

The tutorial should include a general overview of what the Web Basic Pilot 
program is designed to do and how it works. 

• Modify language used in the system to make it less confusing.^'^ For example, the 
following terms appear to confuse employers: 

DHS Verification in Process — One case study employer thought that this result 
meant that the employee was in the process of obtaining work authorization. 

- Case in Continuance - This is sometimes misconstrued as meaning that the 
employee is in the process of obtaining work authorization. 

- Self-terminated - One pretest employee thought that “self-terminated” referred 
to the employer terminating the query and used this code rather than the Invalid 
Query code. 

As part of this process, case closure codes should be revised to improve their clarity 
as well as to provide additional information for future evaluations and monitoring 
efforts. For example, there is no specific code for employees whose employment 
was terminated because they told the employer they would not contest the tentative 
nonconfirmation. There is also no code to indicate that employees quit working or 
stopped coming to work immediately after being notified that they received a 
tentative nonconfirmation. Most importantly, these language changes should also 
be subject to employer usability testing prior to finalization to ensure that 
employers understand what they mean and use them appropriately. 

• Supplement the administrator and user account types with one or more additional 
account types to reflect the full range of employer practices. For example, one case 
study employer reported that because of the filing system the establishment uses to 
manage tentative nonconfirmation cases, it is possible for any Human Resources 


When employers misunderstand and misuse these terms, the results shown in the transaction database 
become inaccurate, which has a negative impact on the usefulness of the transaction database reports for 
management and monitoring purposes. 
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Staff member to work on any case, regardless of who initiated it. To accomplish 
this, the company set every staff member’s ID to “Administrator.” However, this 
results in all staff members having access to other administrator functions, such as 
changing passwords that should be restricted to staff actually serving as system 
administrators. It, therefore, appears that, as a minimum, there should be a type of 
access account that is less restrictive than the current user account and more 
restrictive than the current administrator account. 

• Further streamline the process of how employers resolve cases. For instance, the 
number of steps the employer must take to close work-authorized cases should be 
reduced. If an employee is work audiorized at the initial query, the employer must 
click on the “Resolve Case” button on the verification result screen. The case 
resolution is entered on a separate screen and the “Resolve Case” button clicked 
again. It should be feasible to offer the employer a choice on the verification result 
screen of “resolve case as work-authorized” or “institute additional checking 
procedures” and automatically enter the closure code for the employer, if the first 
alternative is selected. 

• Continue efforts to integrate employers’ Human Resources (HR) systems and the 
Web Basic Pilot system to minimize duplicate data entry by employers. Greater 
integration of the Web Basic Pilot with HR systems would provide the means for 
employers to “personalize” the system to match directly back to their records and to 
provide customized system reports. For instance, the Basic Pilot could be modified 
to permit employee ID numbers to be included and returned with the case findings. 

• Make use of usability testing whenever future training materials are developed to 
ensure that changes are clear to those who will be taking the training. 

H. Modify System to Capture Additional Information 

The Basic Pilot system should be modified to capture important additional 
information in the transaction database. 

• The Web Basic Pilot should be modified to permit entry of information about the 
resolution of cases after issuance of a final nonconfirmation. Although there is 
currently no formal process to reopen cases that have become final 
nonconfirmations due to the passage of time, an informal process has developed 
where an USCIS employee calls the employer to tell them that the discrepancy has 
been resolved and that the employee is work authorized. However, there is 
currently no way to update the final case information in the database to indicate that 
the outcome has been changed, resulting in discrepancies that could create 
problems for work-authorized employees if subsequent monitoring or enforcement 
actions indicate that employment should have been terminated. 

• Data quality in the Web Basic Pilot would be improved if procedures were 
developed for the routine automated cleaning of the transaction database to obtain 
more meaningful reports for management information purposes. For example, cases 
that employers close as employer data entry errors should not be categorized as 
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final nonconfirmation cases, which is what currently occurs, thereby overstating 
significantly the number of final nonconfirmation cases occurring. 
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“Alternative strategies for preventing false negatives and identity theft 

PROBLEMS IIN AN ELECTRONIC ELIGIBILITY VERIFICATION SYSTEM” BY MARC 

Rosenblum, Ph.D., Department of Political Science, University of New Or- 
leans 


Date: April 30, 2007 
From: Marc R. Rosenblum 

Associate Professor of Political Science, University of New Orleans 

Re: Alternative strategies for preventing false negatives and identity theft problems in an 

electronic eligibility verification system 

As Congress considers expanding the Basic Pilot employment eligibility verification system 
(EEVS) to eventually require participation from all U.S. employers, analysts have identified tw'o 
core challenges.* First, the Basic Pilot has an unacceptably high database error rate, resulting in 
initial tentative non-confinnations (TNC’s) for eight percent of all queries. While the exact 
proportion of these TNC’s which are inaccurate is unknown (since most workers who receive 
TNC’s never appeal the finding), it is likely that the overall error rate in the Basie Pilot databases 
is roughly four percent," a number w'hich would translate into 2,400,000 false non-confirmations 
per year in the first several years of a universal system.'* 

Second, even after these database problems are resolved, an EEVS will remain highly vulnerable 
to identity fraud, or the fraudulent use of borrow'cd or stolen identity data. The EEVS can 
confirm whether or not the data submitted to it pertains to a work-authorized individual, but the 
system, as conceived in legislation under consideration, carmot confmn whether the data relates 
to the individual actually accepting employment. 

Designing an EEVS and worksite enforcement system which addresses these two problems will 
be enonnously costly on a number of dilTerent levels. Bui it bears emphasis that four very 
different strategies exist for confronting these problems, each of which requires different kinds of 
investment and imposes costs on different actors and at different points in the process. 

Strategy #1: Simple Expansion of Basic Pilot with Data Sharing 

• Fiow it works : This is the system envisioned by the STRIVE Act. Over time (and pending 
the system’s ability to meet certain perfonnance criteria), all newly hired employees W'ill be 
required to submit their identity data to the EEVS. Individuals with faulty records in the 
EEVS database W'ill typically learn of the errors only when they receive TNC responses, and 
will have 1 5 days to visit a SSA field office or contact an Independent Status Verifier (TSV) 
at DHS to correct the error. In order to combat ID theft, ICE investigators analyze EEVS 
usage patterns to look for cases in which the same number appears “too often.” Initially, this 


^ This memo focuses on the two biggest challenges that will make or break a successful EVS; it does not intend to 
divert attention from numerou.s additional challcngc.s, including likely increases in discrimination and worker 
exploitation, privacy concerns, etc. See statements of April 24, 2007 by Stephen Yale-Loehr and Marc R. 
Rosenblum before the House Immigration Subcommittee for a complete discussion of ihcsc issues 
(http:/7|udician.Tr!ouse-gov/over.sig}itaspx ?ID - 3Q 2). 

^ Social Security Administration, Office of the Inspector General, Congressional Response Report; Monitoring the 
Use of Employee Verificalion Progi'ams A-()3-06-36]22, 9/26/06; hlt p: / /w\ v \ v.ssa.gov/oi,tyAI.)OBEFI)i'VA-0-'v 06-- 
36 S 22-pdf 

’ The U.S. Bureau of Labor Statistics reports 59,400,000 new hires in nonfarm employment during calendar year 
2006, Job Openings and Labor Turnover Survey (JOLTS), hUn://\vwAv.bls..gov7i1 t/'bo me. hl!D 
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will require limited data sharing between DHS, SSA, and IRS, but eventually the EEVS will 
accumulate a large enough usage pattern of its own that such data sharing may no longer be 
necessary. '' 

• Advantages of this system : This system imposes the fewest up-front costs on most employers 
and employees. The vast majority of US citizens, in particular, will be immediately 
confirmed by the EEVS. The false negative problem w'ill dissipate over time as existing 
database errors are corrected (i.e., very' few' individuals should be victims of en'oneous 
TNC’s more than once). 

• Disadvantages of this system : This system is especially vulnerable to identity fraud. Given 
the difficulty of developing fraud-proof identity cards, this system essentially will only 
address identity fi'aud through post-employment data analysis. As a result, many employers 
who comply with the law will continue to unwittingly hire undocumented immigrants, and 
unscrupulous employers will continue to do so intentionally and then plead ignorance. 
Moreover, w'hile egregious cases of identity theft will be relatively easy to identify through 
data analysis, with thirty percent of employed Americans working more than one job - either 
concumently or consecutively during the year - many cases of shared identity w'ill slip 
through. Identity fraud investigations will require ICE agents to visit the different worksites 
where a particular SSN is being used to see which firm(s) actually employ the worker who 
owns the number. As the Swift case demonstrates, the post-employment strategy of 
countering identity fraud is enormously costly to employers who comply with the law but 
still find themselves w'ithout a reliable workforce. 

Strategy #2: Expansion of Basic Pilot with Integrated Photo ID Database 

• How it works : This system would require all U.S. citizens and other legal workers eventually 
to obtain a photo ID card.^ There arc many variations on this theme (it could roly on existing 
driver’s licenses and passports, or require new “biometric social security cards,” “work 
authorization cards,” or “REAL IDs,”) Despite everyone’s insistence to the contrary, they all 
come down to developing a national ID sy.stem. Once the database is populated, the 
verification process will exist as under the current system with one additional step: in 
addition to an authorization code, employers will receive from the EEVS a digital image of 
the worker obtained from the respective federal or state photo ID database, allowing the 
employer to confirm that the work-authorized data belongs to a person who looks like tlie 
employee in question.'’ 


^ ll could take several decades to develop a comprehensive database of newly hired workers since thirty percent of 
workers over the age of 25 have been with their current employer for 10 ycat^ or more 
Qiitp:/V'5tats.bls . gov .-'' ne vv s .re! ea5e/tenure.t02.hn ri). Even assuming universal coverage of new hires and current 
workers, infonnation sharing may still be necessary to identify employers who file W-2s, but fail to participate in an 
EVS. 

^ According to the U.S, Department of Transportation, 87 percent of the U.S, population age 16 and over are 
licensed drivers, although the rate varies by stale. hltp:.4Avvvvv.ih\va.dot..gov .-''p o l. icy7 ohinviis(i.5/drivei' licensing:. Hun. 

USCTS is already testing a small pilot version of this program; see April 24, 2007 testimony of Jonathan R. 
Scharfen before the House Immigration Subcommittee for a complete discussion of these issues 

('httji: /.-''iud !ci.'irv .h o'usc-gov/ovcr sigh t-a spx?1D==302 ). 
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• Advantages of this system : I his system would give conscientious employers a new tool to 
prevent most cases of identity fraud: undocumented workers could no longer simply track 
down a name and social security number on the internet to beat the system, because the 
picture associated with that name and number would not match the individual job applicant. 
To the extent this system relied on a new photo TD card, rather than existing photo IDs, the 
enrollment period would also represent an opportunity to “fact check” the LEVS database: at 
the same time that individuals enroll, they w^ould also correct any errors in their record and 
immunize themselves against future false non-confirmations. By correcting database errors 
at the point of enrollment, false negatives would not create additional adverse employment 
consequences. 

• Disadvantages of this system : This system would require virtually every employer to change 
their hiring processes, as every new hire would have to be screened by a real time interface 
with the EEVS so that the hiring agent is able to make the visual comparison.^ For example, 
many large linns bundle 1-9 forms and send them to USCIS in batches at the end of the 
week; this would no longer be an option. This system also would not permit telephone 
verification, though it would be possible to develop a protocol for sending the digital photo to 
an employer’s cell phone. Even with the digital image, this system would still be vulnerable 
to identity fraud (false positives) in the case of employees who bear a passing resemblance to 
a legal worker (and arc able to obtain that worker’s identity data). And employers would still 
be required to make a judgment call about whether or not the image on their screen matches 
the identity document and the employee, also making this system vulnerable to false 
negatives and resulting adverse employment consequences (discrimination, etc.). 

To the extent this system relied on a new photo ID card, rather than existing photo IDs, 
the enrollment process would be burdensome: every U.S. citizen and legal worker would be 
required to wait in line at a post office, DMV (or wherever) to be enrolled in the database.^ 
The photo would also need to be updated on a regular basis, perhaps every five to ten years. 
Many Americans will raise legitimate privacy concerns about a national ID, especially in 
light of the federal government’s spotty record when it comes to protecting private data. 

In order to accommodate current hiring processes, the system could be moditied to allow 
employers to copy the photo ID. This would allow employers to compare the copy to tlie 
digital image in the database without the employee being present. Bui, this would require 


^ Allcmalively, this system could be combined with a “federal hiring hall” model, in which employees would go to a 
post office or SSA field offiice to be verified, and receive a one-day photo receipt which could be taken to their 
employer as proof of verification. 

* Alternatively, if s possible the database could incorporate existing identity and biometric data from REAL ID- 
complicmt states, though this would require Congress to address the problems in REAL ID which have caused five 
states to reject the legislation. At a minimum, these fixes would require that Congress providing states with funding 
for the existing program and, in order to strengthen REAL ID licenses, require that states digitize their birth and 
death records and add them to REAL ID databases. There arc significant efficiency gains lo be had by bundling ihc 
different national TD requirements (w^ork authorization, boarding an airplane or federal building, etc.) into a single 
document; but the more purposes such a document serv'es, the greater are the privacy concerns and the impact felt by 
average Americans in their day to day lives. Also note that an effective work aulhorizalion system does not require 
issuance of an actual identity card, which will still remain vulnerable to document fraud. The advantage in work 
authorization comes fi'om being able to link an individual with his record in the database, which would be 
accomplished through the biometric data returned through the EVS (i.e., the “identity card” could be on-line only). 
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employers to obtain high resolution copiers. It would also increase the potential for fraud by 
breaking the real time verification of the w'orker and the photo ID. 

Strategy #3: Full Biometric EVS 

• How it works : As in the previous system, all U.S. citizens and legal workers would 
eventually be required to enroll in a national biometric database. At the point of hire, rather 
than presenting an ID card or identity information through an 1-9 process, employees would 
be required to provide real-time biometric data, probably through a fingerprint scan. Data 
captured by the biometric scan at the worksite would be checked directly against tire existing 
national biometric database. 

• Advantages of this system : In principle, this system would provide a definitive confirmation 
or disconfinnation with no employer judgment. Faulty identity documents would be 
replaced by the individual’s actual biometric data (i.e., their face or their fmgeiprinls). In 
addition, the period of enrollment in the biometric database would also represent an 
opportunity to “fact check” the EEVS database: at the same time that individuals enroll, drey 
would also correct any errors in their record and immunize themselves against future false 
non-confinnations. By correcting database errors at the point of enrollment, false negatives 
would not create additional adverse employment eonsequcnces. 

• Disadvantages of this system : This system would require an exponentially larger investment 
in infrastrueture at American worksites as every employer would be required to purchase (or 
be given) biometric capture technology at a cost of at least several hundred dollars per 
worksite. Even with tltis investment, technology experts warn that a system like this would 
still be somewhat error prone, and vulnerable to different tyiics of fraud. For example, the 
market in fake ID’s might be replaced by a market in fake fingerprints (though combining 
this system with the digital photo verification system discussed above would largely guard 
against such fraud, at least in the case of conscientious employers). 

Strategy #4: Personal Data Blocking 

• How it works : Prior to accepting a new Job, employees would be required to “unblock,” or 
activate, their own social security number by contacting (via phone, internet, or in person) 
the EEVS. Security measures would be developed to insure that only the individual 
associated whth the record has the ability to activate it. This can be accomplished through 
document-based verification at a post office, DHS, or SSA field office for individuals 
activating their numbers in person, or by requiring the individual to provide additional 
private data for the purpose of verification by phone or internet (e.g., data from the 
individual’s previous year’s tax return, information maintained by a credit bureau, or perhaps 
a PIN number issued during a prior enrollment period). Employers then check a new 
employee’s data as under the Basic Pilot; a non-confinnation will be returned if the employee 
is unauthorized or if the employee has failed to un-block the number. Once the number has 
been checked by the employer, it w’ould automatically re-block. The employee must un- 
block the number each time she or he accepts a new Job. 
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• Advantages of this system: This system would largely eliminate opportunities for identity 
theft since an individual in possession of a stolen name and social security number would be 
unable to use that information in the EEVS (unless they also possessed the additional private 
personal information associated with the stolen name and social security number - perhaps 
because they obtained copies of tax returns as well, or because the legal worker has conspired 
with the unauthorized worker, or sold his or her personal data). This system would not 
require the construction of a new biometric database. Individuals would also have the 
opportunity to verify their own records when they activate their number, eliminating the false 
positive problem at the point of hire (i.e., correcting database errors in advance, rather than 
after employment change). This system would not require investment in any new 
infrastructure. 

• Disadvantages of this system: All U.S. citizens and other legal workers would be required to 
contact the federal agency managing the EEVS prior to each employment change (though 
most of these contacts should occur by phone or internet). 

Discussion 

These four strategies differ on two main dimensions: 1) whether and how legal workers will be 
enrolled in the system in advance; 2) who is responsible for detecting and preventing identity 
fraud. 

Under the first strategy discussed above (simple expansion of Basic Pilot with data sharing), 
there is no enrollment in advance, so that false negatives will not be detected until after a change 
in employment, creating additional adverse employment effects. In addition, because this system 
relies entirely on documents to prevent identity fraud at the point of hire, sub.stantial post- 
employment policing will be necessary to detect and prevent such fraud. This system has very 
low up-front costs — employees are not asked to do anything other than present their identity 
documents as under the 1-9 system — but (to be effective) very high-cost at the point of 
enforcement. Many employers will comply with system requirements but still hire 
imdocLimented immigrants, undermining confidence in the system, and leading to substantial 
market inefficiencies when their undocumented employees are detected and removed. 

Die other three strategies discussed improve substantially on the basic EEVS by requiring some 
form of employee enrollment. Enrollment greatly reduces the costs of false negatives by 
preventing adverse employment consequences.^ All three of these alternatives will also do a 
better job of preventing identity fraud, reducing post-employment enforcement costs and giving 
conscientious employers greater certainty in their hiring decisions. US citizen.s and other legal 
workers pay for the.se improvements by bearing the costs of enrollment. The second and third 
strategies (the integrated photo ID database and the biometric system) impose additional costs on 
all US citizens and legal workers: the loss of privacy associated with the construction and 
maintenance of a national biometric database. These tvv'o strategies also impose additional costs 


'' Enrollment does not reduce the number of false negatives, or the time required to correct them — ^these corrections 
are an imavoidablc investment in a functional EVS; the advantage to enrollment is that it allows workers to con'ect 
these errors prior to receiving a TNC. 
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on employers in the form of mandated changes to the hiring process (real-time review of return 
images or use of biometric capture technology at the point of hire). 

On balance, the data blocking alternative seems, by far, to be the most cost-effective strategy for 
combating the identity fraud problem. The cost savings here involve the decision to rely on data- 
based identity confirmation — requiring the employee to provide EVS managers with personal 
information — rather tlian on biometric-based identity management. Tliese cost savings come in 
the fonn of reduced enrollment and database management costs, reduced infrastructure 
requirements, and substantial savings in privacy protection. 

The question arises w'hether the data blocking system would be as effective as a biometric 
system at preventing identity fraud. Clearly, the full biometric system (strategy number three) 
would be more effective, but it seems likely that data blocking would be at least as effective as 
— and probably far more effective than — the visual confirmation system, which still relies on 
employer judgment, creating opportunities for intentional and unintentional mistakes at the point 
of confirmation. In effect, the data blocking system shifts the costs of preventing identity fraud 
aw'ay from the government (strategy number one) and the employer (strategics two and three) 
and on to the employee. Placing the burden on the employee makes a good deal of sense in light 
of the adverse employment effects of false negatives as well as the costs to individuals of identity 
theft. 

This system could be further strengthened by requiring the employee to unblock his or her data 
only with respect to a particular employer. In this ease, the system would w ork as follows: upon 
hiring an individual, the employer would be required lo tell the employee the employer's 
employer identification number (EIN), or some other unique identifier for employers who prefer 
not to share this data."’ Then, when the employee calls in or goes on-line (or in person) to 
activate his or her record for an employment change, the employee submits his or her personal 
data along with the EIN of the employer for which employment is being authoriited. The EEVS 
would verify the worker’s status, notify the w'orker of this verification, and then contact tlie 
employer directly to give the employer an authorization code. If employees do not unblock their 
numbers until after they receive a job offer, the unblocking process does not take the form of a 
pre-hire enrollment, so this system would still produce adverse employment consequences in the 
case of false negatives. This modified system could be combined with a pre-employment self- 
verification for the purpose of correcting database errors to avoid these problems. 


Many small employers use their own SSN’s in place of an EIN. 
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